^t^M 


tfi^ 


N  THE  CUSTODY  Or  ThE 

BOSTON     PUBLIC   LIBRARY. 


$HELF    N° 


i^5.\ 


<^ 


»•>■ 


DECLARATION 

O  F    T  H  E 

People's  Natural  Right  to  a  Share 
in  the  Legiflature,  &^c. 


.  ^     I    .-%  r 


DECLARATION 

O  F    T  H  E 

PEOPLE'S  NATURAL  RIGHT 

•TO      A 

SHARE  IN  THE  LEGISLATURE; 

Which  is  the 
FUNDAMENTAL    PRINCIPLE 

O   F       T    H    E 

British  Constitution  OF  State. 
-      By  GRANVILLE  SHARP. 

**  Qui  non   libere   veritatem   pronunclat,  proditor 
''  eft  veritatis."     4  Inft.  Epil. 

THE     SECOND    EDITION. 

LONDON: 

Printed  for  B.  WHITE,    at  HoraceVHead, 
in  Fleet -Street, 
^     M.DCC.LXXV. 


-« 


'AUmxx'itA^ 


[     i     ] 

P   R    E    F   A    C   E.  • 

THE  following  "Declaration 
**  of  the  People's  natural  Right 
"  to  a  Sharein  theLegiflature" 
is  founded  on  Principles,  which  are  cer^ 
tainly  unqueftionable,  and  cannot  eafily 
be  controverted  ;  but!  was  not  aware,  I 
acknowledge,  (i)  when  I  fen t  the  fame 
tothePrefs,  that  there  had  ever  been 
any  Controverfy  before  the  6th  of  King 
George  I.  concerning  the  Freedom  of 
our  fellow-fubjeds  in  Ireland,  or  that 
any  Engliftman,  acquainted  with  the 
principles  of  our  excellent  Conrtitution 
of  State,  had  ever,  before  that  time, 
prefumed  to  advance  any  dodlrine  which 
might  tend  to  deprive  our  Irifh  Brethren 

a  of 

(i)  I  freely  acknowledge  my  denciency  in  hijlorical 
as  well  as  moll  other  branches  of  Learning  which  re- 
quire much  reading  and  leifure  to  be  obtained;  but 
though  this  affords  an  argument  againft  my  o^jjn  perfo- 
nal  credit  and  abilities^  in  general^  as  a  writer,  yet  it  does 
not  at  all  affed  any  particular  point,  which,  in  my  fe- 
veral  trads,  I  have  laboured  to  maintain  ;  for,  upon  ' 
thefe,  a  candid  Reader  will  determine  according  to  the 
evidence  produced,  and  not  by  the  generaJ  characler 
OJ  demerit  of  the  Author  in  oiher  refpeds. 


[  ii  ] 

of  their  natural  Freedoniy  and  of  the  in- 
eftimable  benefits  of  that  happy  legal 
Conftitution,  which  British  Subjeds  in 
general  are  conimonly  fuppofed  to  inhe- 
rit by  Birth-right  I 

If  I  had  not  efteemed  this  point  incdn-\ 
irovertibky  when  I  wrote  the  faid  Dtcla^ 
ration^  I  (hould  not  have  quoted  the 
Union  between  Great^Britain  and  Ire* 
land  as  an  example  of  **  the  true  conjlitu-^ 
^*  tional  mode  of  connecting  Britijh  Do^ 
*^  minions  that  are  othcrmk  Jeparated  h 
•^  nature"  But  having  done  this,  and 
having  alfo  given  feveral  copies  of  the 
Declaration  to  my  friends  which  cannot 
now  be  recalled,  I  have  thereby  brought 
upon  myfelf  the  neceflity  of  maintaining 
the  propriety  of  the  faid  example,  which 
might  as  eafily  have  been  avoided,  had  I 
been  aware  of  any  fuch  controverfy  j  be- 
caufe  the  general  principles,  on  which 
my  arguments  are  founded,  would  have 
been  amply  fufficicnt  (I  apprehend)  to 
prove  the  truth  of  my  Declaration,  even, 
though  Examples  and  Cujlom  had  been 
againfl  it;  for  the  Common-Law  of 
England  teaches  us,  that  examples  and 
precedents  are  not  to  be  followed  if  they 
arc    unreafonabby    or    inconiiftent    with 

l^gal 


[    i¥    il 

iegi^l  ai^d  confiitutional  Principles  (2); 
thiough,  on  the  other  hand,  they  are  to 
)je  efteemed  of  very  great  weight  an(J 
authority  in  Law,  when  there  ^vtnojuff 
exceptions  again  ft  then;i  {  3 ) .  And  of  thi^ 
latter  kind  is  the  Exaaiple  which  \ 
have  quoted  to  illuftraxe  my  peclara^- 
tion :  for,  though  many  great  and  relpec- 
table  Writers  have  made  euepthm  to-tb^ 
conftitutional  Freedom  of  Ireland^  w\^\^ 
I  had  fuppofed  to  be  unqueftionable,  y^, 
after  the  moft  careful  examination  of 
their  opinions,  and  the  reafons  given  for 
jihc  fame,  (io  which  the  proofs  ought  to 
confift,)  I  am  now  fully  convinced 
tjaat  there  arc  no  juji  jexceptions  againft 
that  example  J  and,  confequently,  1  am 
bound,  in  juftice  to  myfellow-fubjeds  in 
Ireland^  not  to  give  it  up  y    becaufe  the 

a  2  ''  necejjity' 

{2)  This  is  clearly  proved  by  a  variety  of  unquef- 
tionable maxims ; 

**  Judicandum  eft  LegihuSy  non  Exfmplis" 

'*  Malus  ufus  abolendus  eft.** 

**  In  confuetudinibus  non  diuturnitas  temporis,  f^ 
•*  foUditai  rationist  confideranda  eft.*' 

**  Multitudo  errantium  non  parit  irrori  patroci- 
"  nium." 

(3)  —  et  quia  confuetudines  illaB  nee  centra  legem 

**  di<vinam  nee  contra  rationem  in  aliquo  exiftunt,  et 
**  pro  bono  cominuni  totius  Regni  ex  earum  diuturni- 
**  tate  cenfentur,  fore  necelTariae,  'vim  Legis  retinent,** 
&c.    Dodl.  et  Stud,  c,  ;. 


L    IV    ] 

*'  necej^ff  (hcfortrnQntioncd)  '*  of m^in- 
'^  taining  thQ  propriety  of  the  example,''  ci- 
ted in  my  Declaration,  arifes  not  from 
any  obftinate  partiality  to  my  own  af-^ 
fertion,  (which  I  confefs  was,  at  firft, 
toohaftily  and  unadvifedly  made,)  but 
from^  a  firm  perfuafion,  after  a  moft 
'cautious  enquiry  Into  the  real  ftate  of  the 
tbntroverfy,  that  the  advocates  for  the 
Liberties  of  Ireland  have  Truth  and  Rea- 
fon  their  fide,  which,  (1  hope)  the 
fecond  Part,  now  added  to  my  Declaration, 
willfufficiently  teftify. 

It  is   necefl^ary  alfo  for  me  to  guard 
againfl:  another  objedion,  which  might 
perhaps  hereafter  have   been   ftarted  a- 
gainft  the  following  Declaration. 
I  ,  J  have  quoted  therein  a  maxim  of  the 
Englifli   Conftitution,   as   a  principle  of 
natural    equity,    which    had    previoufly 
been  denied  that  rank  by  one  of  the  moil 
eminent  civilians  of  his  time ;    and  there- 
fore, to  avoid  the  influence  of  fo  great  an 
authority  againft  my  Argument,  I  think 
it  prudent,    in  this  Preface,    to  examine 
the  grounds  of  his  objections,    that   my 
Readers  may  have  fufficient  evidence  be- 
fore them  to  diftinguifh  where  the  truth 
lies  5  for  it  is  certainly   necefiliry  for  me 

to 
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to  cftablifhthe  fix{\.  principles  on  which  I 
have  proceeded,  before  I  can  expedl  to 
have  any  attention  paid  to  the  Arguments 
which  1  have  built  upon  them. 

The  maxim  which  I  wifli  to  maintain 
is  as  follows,  viz,  that  '*  Law,  to  bind 
"  all,  muftbeaiTentedtoby  all  (4)."  This 
maxim  I  have  quoted  in  the  following 
Declaration  as  a  principle  of  natural 
Equity,  though,  it  feems,  the  learned 
Civilian,  Baron  PufFendorf,  has  expreflly 
refufcd  to  rank  it  with  the  Laws  of  Na- 
ture:  He,  or  (rather  I  fhould  fay)  his 
Tranflator,  calls  (5)  it  only  a  notion, 

"We  cannot  here  but  obferve,"  (fays 
he,)  "  th2it  \\\t  Notion^  maintained  by 
fome  authors,  T^hat  the  Confent  of  the 
People  is  reqttifite  to  make  Laws  oblige 
the  Subjedi  in  Confciencey  is  neither 
true  in  the  Laws  of  Nature ,  nor  in  the 
civil  Laws  of  monarchical  or  of  arifto- 
cratical  Rulers;  nor  indeed  at  all,  un- 
lefs  it  be  un^erftood  of  implicit  con- 
fent 'y    as  a  man,    by  agreeing  to  the 

^'  Sovereignty 

(4)  Principia  Leg.  et  jiEquit.  p.  !;6vto  which  is 
added,  by  way  of  illuftration,  *'  Canons  therefore  bind 
"  not  the  Laity." 

(5)  The  Edition  which  I  have  followed  is  only  an 
Englifli  tranflation  printed  at  Oxford  in  1710. 


f  Sovereignty  pf  another,  is,  at  the  fam? 
f'  timQy  fuppofed  to  have  agreed  to  aj^ 
f*  the  futureAdts  of  that  Sovereignty  (6).'* 
(He  has  neverthelefs  thought  proper  tp 
add  an  obfervation  which  makes  ftrongly 
jBgainft  his  own  argument,)  =**•  Though 
*^  it  would  really  beveryw&ful,**(fayshe,) 
^^  and  contribute  much  to  engaging  th^ 
<'  Subjedts  in  a  voluntary  Obedience,  if 
f^'  the  Laws  €Ould  be  made  with  their 
^^  Qonfent  a^nd  Approbation  ;  efpecially 
"  fuch  as  are  to  pafs  into  their  Lives  and 
?*  Manners." 

Now  it  would  be  impoflible  (I  appr^- 
l^nd )  to  find  fo  juft  a  reafon,  in  favour 
erf  the  former  part  of  the  learned  Baron  p 
affertion,  as  he  himfelf  has  here  giveo 
diredily  againfi  it  \  and  yet  he  is  frequent.- 
ly  harping  upon  the  fame  harfli  firing  of 
nbfolute  implicit  obedience ;  which  in* 
xjonfiflency  cannot  eafily  be  accounted 
for,  unlefs  it  be  attributed  to  the  prejudice 
cf  his  education  as  a  ftudent  in  the  Impei^ 
rial  or  Civil  LaW'  For  though  the 
^ivil  Law  contains  many  excellent  max- 
ims highly  worthy  of  our  efteem,  moft. 
of  which  have  been  adopted  by  our  an- 
cient 

*  -(6)  Law   of  Nature   and   Nations,   Book  i.  c.)  6. 
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cient  fenglifh  writers  of  (he  Gommon* 
Law  of  this  Kingdom  (7);  yitit  iridudes 
(otnt  heterogeneous  pofitions  (that  have 
been  forced  upon  it  by  the  overbearing 
influence  and  corrupt  pradlices  of  unli- 
mited Imperial  Courts)  which  are  highly 
unreafonable  and  contradictory  to  the  ge- 
neral equity  of  its  other  principles.  A 
pofition  of  tnis  kind,  too  implicitly  re- 
ceived as  Law,  feems  to  be  the  ground-* 
work  of  the  learned  Baron's  difficulty ; 
1  mean  that  unreafonable  and  dangerous 
pofition  of  the  Qvil  Law,  Which  attri- 
butes to  the  Prince's  Will  and  Pleafure 
the  jR7rr^of  Law(8).  Idonotfind,  in- 
deed. 


<c 

a 
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(7)  **  What  ufeour  anceftors  have  made  of  the  civil 
Law  will  readily  appear  to  any  one,  that  will  take 
the  trouble  to  compare  the  feveral  works,  which  com- 

.  pofe  that  voluminous  body,  with  fomfe  of  the  moft 
ancient  Englifh  Lawyers,  as  Glanvil,  Braifton^ 
"',  and  others ;  who  have  adhered  xsry  clofely  to  the 
i*  rules  and  method  of  Juftinian  ;  have  tranfcribed  his 
**  Laws  in  their  own  proper  language,  and  fome- 
'^*  times  entire  titles,  as  familiarly  as  if  they  were  the 
**  original  Laws  of  England.'*  Dr.  Bever's  Difcourfe 
on  the  Study  of  Juris-prudence  and  the  Civil  Law, 
p.  17. 

(8)  **  Quod  Principi  piacuit  (juxta  Leges  Civiles) 
**  Legis  habet  vigorem.-'-  •  Fortefcue  de  Laud.  Leg^ 
Ang.  c.  35.  p.  83. 

In  this  fame  chapter  the  learned  Chancellor  Fortef- 
Cue  recites  many  dreadful  effe^s  of  this  abominable 

principle 


deed,  that  he  has  literally  cited  the  cof- 
t^pt  maxim>    but  he  has  manifeilly  laid 

down 


principle  in  the  Government  and  Police  of  France, 
viz.  the  pernicious  and  dangerous  Policy  of  maintain- 
ing zjiandhg  army  ;  for  which  the  people  were  com- 
pelled to  provide  quarters  and  provifions,  in  all  the 
great  towns  and  villages.  ^„,,- 

Alfo  the  abominable  oppreflion  of  the  Salt-Tax, 
whereby  the  poor  were  compelled  to  purchafe  of  the 
King  a  certain  quantity  of  Salt  (whether  they  chofe  to 
have  it  or  not)  at  an  exceflive  price;  by  which,  to- 
gether with  the  afTeffments  to  pay  the  troops^  and  va- 
rious other  tallage  rateable  at  the  King's  pleafure,  the 
common  people  were  reduced  to  extreme  penury,  and 
want  of  every  comfort  in  life.  And,  with  refpeft  to 
perfons  of  higher  rank,  if  any  Nobleman  or  Gentle- 
man was  accufed  of  a  crime,  even  by  his  enemies,  he 
was  liable  to  be  dragged  to  z.pri'vate  examitiation,  by 
the  intermediation  of  meffengers  in  the  King's  cham- 
ber, or  eifewhere,  in  a  private  place,  without  feeing 
his  accufers,  (himfelf  alone  being  feen)  ;  and,  when 
the  King  (or  perhaps  his  Miniflcr)  has  been  pleafed  to 
judge  him  guilty,  the  poor  pajjtve  SuhjeSli^  popped 
into  a  fack,  and  in  the  night-time  call  into  the  river 
by  the  Marfhal's  fervants.  Howfoever  incredible 
fuch  abominable  injuftice  may  appear  to  Englilhmen, 
yet  the  worthy  Chancellor,  who  wrote  this  account  for 
the  inllrudion  of  Edward  Prince  of  Wales  (the  fon 
of  King  Henry  VI.)  when  in  France,  appeals  to  the 
young  t^rince's  onvn  knowledge  of  the  notoriety  of  fuch 
fads  :  **  You  have  heard,"  (fays  he,)  **  that  more 
**  men  (by  much)  have  died  in  this  manner  than  by 
**  the  ordinary  courfe  of  juftice  ;  yet  neverthelefs'* 
(fays  he  ironically)  *«  nv^hatfoe-ver  hath  pleafed  the  King 
**  (nc cording  to  the  Crt'il-Lanv )  has  the  force  of  La-zv. 
**  hn^  while  you  have  been  in  France,  and  in  the 
«*  neighbourhood  of   that  Kingdom,"    (continues  the 

Chancellor 


xlown  the  fame  principle  (though  In  dlf- 
feient  woidb)  towards  the  begmning  of 
1.    .  b         •  the 


Chancellor  to  the  young  Prince,)  **  you  have  heard  of 
**  other  enormities  like  to  thefe,  and  fome  even  worfe 
'*  than  thefe — detejlably  and  damnahly  perpttratedi  no 
ctherwife  than  under  the  colour  (or  pretence)  of 
that  Lanxiy  ^iz.  Quod  Principi  placuit  (juxta  Leges 
Civiles)  legis  habet  vigorem."  **  Eviam  et  aliaf;^or- 
/«/«,"  (fay s  he,)  "  hiis  fimilia,  ac  quaeaam hiisdeteriora, 
dum  in  Francia  et  prope  regnum  illud  converfatus  es, 
audifti  non  alio,  quam  legis  illius  colore  detestabili- 

.**    TER     DAMNABILITEROJJE     PERPETRATA,     quse    hic 

*^  inferere,  nollruinnimium  dialogum  protelaret,"    l^c. 


<< 
<< 
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<< 


Whether  or  not  this  particular  mode   of   difpatching  the 
French  King's  Subjetls  is  yet  in  ufe,  I  know  not ;  but  of 
this  we  are  well  aiTured,  iha private  executions  ofper/ons  un- 
kno^Mn  are  ftill  pradifed  there,  which  in  eifedl  are  equal- 
ly dangeioust     and    cannot   be   conndered   in   any  other 
light  than  that  of  fo  mzny  n.vilfid  Murders^    for  which 
the  Kings  of  France,  and  all  thofe  men  whom  they  have 
intrufted  with  the  adminiftration  of  Juftice,    are  moft 
certainly    accountable,    and    muft  one  day  anfwer  ia 
their  own   private   perfons    as    indi^id:ia/s,'  hefides  the 
enormous    guilt    which    lies    heavy    upon   that   whole 
people  as    a  nation,  tor  paj/i'vely  permitting  fuch  noto- 
rious and  crying  iniquity    to   be  pradifed   among    them 
under  the  borrowed  jiarne  of  La'uj :     And  it  is  not  only 
the  difpatching    cf  men  (to  put  them  out    of  the  way  of 
oppofiiion  to  Government)    that  is    intended  by  thsfe 
viid-night  executions,  but  aifo,    in  fome   cafes,    to  fatisfy 
a  bafe  malicious  revenge,  by  torturing  the  helplefs  vic- 
tim   with   the   cruel    death   of   breakifig    on  the   ivheel; 
for,  as  both  the   tiame   and  crime  of  the  fufferer  are  con- 
ceakd,     (or  perhaps  a  wrong   name  given    out  to  pre- 
vent pity,)  it  cannot  be  faid  that   fuch  cruelty  is  ufed 
by    way   of  exa^nple  to  deter  bad   men    from   conimit-- 
ting  trcafon,    or    other    particular    Ciimes;      fo    that 
; . .  iach 
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the  fame  chapter,  where  he  is  defining 
the  difference  between  Law   and  fome 

other 

fueh  pri<vate  executions  can  be  attributed  to  nothing 
but  a  DIABOLICAL  DEPRAVITY  in  the  miads  of  thofe 
who  order  them. 

It  alfo  appears  that  one  ufe  of  z.Jiandmg  Army^  in  that 
unhappy  Kingdom,  is  to  guard  the  avenues  of  ftreets  to 
prevent  the  people  from  difcovering  the  a£lors  as  well 
zs/ujirers  at  fueh  horrid  ma^ed  tragedies  as  I  have 
mentioned  ;  and  therefore  I  cannot  help  remarking  the 
extreme  abfurdity  of  that  (otherwife)  fenfible  and 
fhrewd  people  in  boafling  of  their  national  military  Ho- 
noury  when  even  large  bodies  of  their  beft-dilciplined 
troops,  who  zxQ  Frenchmen  alfo  by  birth,  and  have  the 
means  in  their  own  hands  to  render  juiHce  and  reftore 
liberty  to  their  much  -  injured  countrymen,  can  yet 
tamely  yield  themfelves  fo  far  to  the  abjolute  IVilloi  any 
man  or  men  on  earth,  as  to  hQCom^  Jilent  accomplices 
(like  thedeteftable  Turkifli  Mutes  of  old)  to  the  horrid 
crime  oi  nvilful  Murder,  (for  fueh  are  t\iQ/ecret  execu- 
tions of  France,)  and  profefled  Tools  for  perpetrating 
the  moll  abandoned  wickednefs  !  To  fueh  a  difgrace* 
ful  2L^d.fianjiJh  pitch  of  paJJJ've  obedience  is  that  once- 
fpirited  nation  now  reduced,  that  they  feem  to  giveup 
all  pretenfions  to  x\\2X  fundamental  Right  cf  human  Na^- 
iure,  which  alone  diftinguifhes  men  from  brutes  !  I  mean 
the  indifpenfible  Right  of  judging  for  themfel'vesy  and  of 
yielding  obedience  to  theimpulfeof  Cc;y?/^»f^,  accoid- 
ingtothat  natural  knowledge  of  good  /aW^-W  which  is 
implanted  in  all  men,  (French foldiers  as  well  as  others,) 
and  of  which  they  mull  one  day  render  a  ftri6l  account 
in  a  feparate  difbanded^Siie,  as  indi<viduah,  (which  f  have 
before  lemark^d,)  Jiripped  cf  their  arms  and  regimentals  /  ' 

Shall  we,  then,  adopt  the  La<ws  of  France?  '*  f«w^ 
principi  placuit t^^  l^c.  It  is  not  impoffible  that  fueh 
ameafuremay,  fometime  or  other,  be  propofed  by  an 
inconhderate  Minifter,  and  that  a  Parliament  (through 

tke 
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other  things,  which  feem  to  bear  relation 
to  it;  as  Counfd,  which  requires  reafvns 
to  produce  an  obligation ^  &c. 

**  But  Law,"'  (fays  he,)  "  though  it 
"  ought  not  to  want  its  reafonSy  yet  thefe 
**  reafons  are  not  the  caufe  why  obe- 
**  dience  is  paid  to  it,  but  the  power  of 
"  the  ExaBor ;  who,  when  he  has  fig- 
"  nified  his  pleafure^  lays  an  obligation 
"  on  the  SubjeBs  to  ad:  in  conformity  to 
"  his  decree,  though  perhaps  they  do 
**  not  fo  well  apprehend  the  reafons  of 
"  theinjundion,"  &c»  and,  after  citing  a 
fimilar  paffage  from  Mr.  Hobbs,  he  adds, 

b  2  *'  For 


tine  unequal  Ripreftntaticn   of  the  People,    the   nxjanf  of 
frequent  ele^ionsy  and  other   defefls  in  the  conflitution, 
(Jc.)  may  hereafter  be  led  to  yield  their  confent  to  it ; 
but,  even  if  ever  that  (hould  be  the  cafe,    1   fiiall  ftill 
entertain  hopes,  from  the  general  difpofition  of  our  Bri* 
tip  Troops,   (notwithfianding  the   alarming   eiFefls   of 
ftanding  Armies  in  all  other  Nations.)   that  they  will  ne- 
ver become  fo  deteftably  bafe  and  degenerate  as  to  per- 
mit their  country  to  groan   under  any  fuch  iniquitous 
Oppreflions  as  are   pradtifed   in   France  I    Neverthelefs, 
fhould  they  alfo  become  {\iQ.\i  JIa'viJh  Tods   of  Defpotifnn 
a<j  to  affift  in  enforcing  any  fuch  unconftitutional    mea- 
fures,  let  them  knoA^,  for  a  certainty,  that,  as  foon  as 
the  national  fpirit  of  Freedom  (of  which    thev  at  prefent 
participate)  is,    by  their  means,  unhappily  fupprefied, 
even  they  themfelves    muft   neceflarily  degenerate  with 
their    countrymen,    and  will  be  no   more  able  to  ftand 
beFore  their  enemies,    than  the   other  wretched  troops 
whom  they  have  fo  often  driven  before  them  I 
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**  For  no  man  can  fay,  Jic  volo^  fic  ju- 
"  beo%  fo  I  will,  and  fo  1  command; 
'*  unlefs, 

—  Stet  pro  Ratione  yduntas.*' 
His  WiU\s>  his  ReafonT 
**'■  "We  obey  Laws,  therefore/'  (fays  he,) 
not   principally  upon   account   of  the 
matter  of  them,    but  upon  account  of 
the  Legijlators  Will  (9)." 
Thus  the   learned   Civilian   feems  to 
confider  the  Will  and  Pleafure  of  a  Sove- 
reign  as   the   life  and    fpirit   of  Laws ; 
which  notion    is    highly    unreafonahle    in 
every  cafe   but  one,    viz,  when   we  are 
fpeaking  of  the  Laws  of  that  Sovereign 
alone,    whofe  Will  is    the   fountain    of 
ReafoUy    and    whofe     Pleafure    (by   our 
own  natural   Reafon  we  are  convinced)  is 
infinite  goodnefs^  jujiice^    and    mercy^    to- 
wards all  thofe  to  whom  he  has  fia:nifiedhis 
commands;  becaufe   we  cannot   feparate 
the  idea   of  infallible    Reafon y    Wifdom^ 
and  eternal  'Juftice^  fi'oon  any  command 
of  divine  authority. 

And  yet  this  application  of  the  Baron's 
dodlrine,  even  to  the  fiipi-eme  Lav/,  is 
not   conformable  throughout  to  what  I 

underftand 

(9)  Book  I.  chap.  6.  §.  j. 
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underftand  in  this  place  of  the  Baron's 
idea  ci  Law\  for  he  affigns  no  other 
caufe  why  obedience  is  paid  to  it,  but 
the  power  of  the  Exa5for ;"  v/hereas 
God's  Laws  have  many  other  apparent 
caujes  of  obligation^  of  which  1  have 
already  mentioned  the  due  fenfe  we  na- 
turally  er.tertain  of  the  infinite  Wijdom 
and  T^ruth  (as  well  as  the  Power)  of  the 
Divine  Author,  whoisfo  far  from  being 
an  ExaBor  of  Laws^  that  the  revelation 
of  his  will  for  the  good  government  of 
mankind  has  generally  been  addrefled  to 
t\it  Senfes  and  Reafon  of  Men,  that  their 
Covenant  with  God  might  be  founded  on 
free  Confent^  the  higheft  and  moft  obli- 
gatory Caiife  of  Obedience. 

Now,  as  the  Laws  of  God  are  thus 
tendered  to  us  under  the  equitable  form 
of  a  reciprocal  Covenant y  thereby  bind- 
ing even  himfelf  (the  fupreme  Lord  and 
Creator  of  all  things)  to  us,  his  poor 
mortal  fubjed:s,  under  conditional Promifes 
which  cannot  fail  on  his  part!  how 
much  more  ought  all  mere  worldly 
Governors  to  be  reftrained  and  limit- 
ed by  equitable  Covenants  of  mutual 
Migation  between  them  and  their  Sub- 
jects,  fince  their  equality  in  nature  gives 

the 
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the  latter  an  undoubted  Right  to  iftfift 
on  this,  the  only  fafe  mode  of  worldly 
Government  ? 

The  confideratlon  of  this  point  leads 
me  to  one  of  the  principal  Grounds  of 
Baron  PufFendorfs  Miftake,  beforemen- 
tioned. 

He  does  not  feem  to  have  bejen  aware, 
that,  in  all  focieties  of  men  governed  by 
Laws,  fome  fort  of  general  Covenant 
muft  be  underftood  to  fubfift  between  the 
feveral  Sovereigns  and  their  SubjeBs  re- 
fpedlively :  and,  though  fuch  Covenants 
are  not  always  exprejjedy  yet,  moft  cer- 
tainly, they  are  always  implied  j  becaufc 
we  muft  neceffarily  prefume,  that  the  ^ 
Good  of  the  People  is  the  original  intention  ' 
and  principal  end  of  all  legal  human  Go- 
vernments, fince  all  Men  are  naturally 
equals,  and  a  Man  who  fubmits  himfelf 
to  the  Sovereignty  or  Government  of 
another,  that  he  may  enjoy  the  benefit 
and  protection  of  fociety,  does  not,  on 
that  account,  ceafe  to  be  a  Man  ;  nei- 
ther can  the  temporal  Sovereign  himfelf 
be  releafed  from  the  natural  Tyes  of  that 
Relation  :  for,  whenever  he  forgets  that 
he  himfelf  is  a  Man,  (of  the  fame  falli- 
ble underftanding  and   natural  infirmities 

with 
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with  his  Subjeds,  who  are  his  equals 
both  on  their  entrance  and  at  their  exeunt 
from  the  Stage  of  Life,)  he  immediately 
lofes  the  beft  Rule  for  his  Condud:  as  a 
Frince^  and  neceffarily  degenerates  into 
brutality  ;  fo  that,  in  fuch  cafes,  to  fup- 
pofe  that  THE  Will  of  the  Prince  is  to 
be  allowed  the  force  of  Law  is  the  hic^h- 
eft  abfurdityl  Nay,  even  the  Baron 
himfelf  has  elfewhere  declared,  that 
the  word,  Man,  is  thought  to  carry 
fomewhat  of  Dignity  in  its  found  ;  and 
we-  commonly'  (fays  he)  "  make  ufe 
of  this  as  the  laft  and  the  moft  prevail- 
ing argument  againft  a  rude  infulter, 
I  am  not  a  Beaf,  a  Dog,  but  1  am  a 
*f  Man  as  well  as  yourfelf.  Since  then 
**  human  nature  agrees  equally  to  all  per^ 
"  fons,  and  fince  no  one  can  live  a  focia- 
ble  life  w^ith  another,  who  does  not 
own  and  refped:  him  as  a  Man ;  it  fol- 
lows, as  a  command  of  the  Law  of 
Nature,  that  every  Man  ejleem  and 
treat  another  as  one  who  is  natural- 
ly HIS  EQUAL,  or  who  is  A  Man  as 
well  as  he."  (Book  3.  c.  2.  p.  178.) 
It  would  therefore  be  unreafonable  to 
conceive,  that  any  fociety  of  Men  fhould 
voluntarily  fubmit  themfelves  to  a  tempo- 
ral 
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ral  Sovereign,  without  fuppofing,  at  the 
{dLinctime, iomQreciprocaloih'gcition  or  duty 
to  fublift  between  them;  which  is  no- 
thing elfe  h\Jiii\\t  implication  of  a  mutual 
Covenant :  and,  indeed,  the  formalities  of 
every  Coronation  fufhciently  indicate  and 
warrant  fuch  an  implication  3  and  the  in- 
fringements made  by  Monarchson  fuch 
implied  Covenants  have,  in  all  ages,  been 
Gccafionally  puniihed  by  the  expulfion 
and  dcftrudlion  of  the  Tyrants  them- 
fclvcs,  of  which  moft  nations  have,  at 
feme  time  or  other,  afforded  an  example. 

Neverthelefs,  the  learned  Baron  fecms 
to  have  negleded  thefe  neceffary  confide- 
rations;  for  he  afierts,  that  the  dif- 
tlndion  between  a  Compact,  or  Covenant^ 
and  a  Law,  is  obvjous.  *'  For  a  Com^ 
*'  paB^'  (lays  he)  ''  is  a  Promije,  but  a 
**  Law  is  a  Command,  In  Compadls  the 
'*  form  of  fpeaking  is,  /  will  do  fo  and 
**  fo;  but  in  Law  the  form  runs,  do  thou 
*<  yi,  after  an  imperative  manner."  Book 
I,  c.  6.  §.  2.  p.  47. 

He  hud  before  been  fpeaking  of  demo- 
craucal  Governments,  and  had  remarked, 
not  only  that  the  ancients  ''  frequently 
"  apply  to  Lavv^s  the  name  of  common 
"  Jgrecments,'^  but  alfo,  that ''  the  Laws" 
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(among  the  Grecians)  ^'  were  made  upoa 
''  the  propol^a  of  the  Magiftrate,  with 
*'  the  Knowledge  and  by  the  Command 
*'  of  the  People,  and  fo,"  (as  it  were,) 
*^  in  the  vi^y  oi  bargain  or  Jlipidation^* 
(fays  he,)  **  they  gave  them  the  name  of 
"  Covenants  and  Agreements  beforemen- 
**  tioned :"  and  yet  he  will  not  allow 
(no-twithflanding  fuch  authority)  that 
they  are  properly  ftiled  ^^  CovenaJttSy 
having  puzzled  himfelf  with  the  diffe- 
rence between  a  national  Covenant,  and  -a 
CciT^Aii^/^/ of  individuals  J  ''for,  in  this  lafl 
*'  cafe,"  (fays  he,)  '^  a  perfon  that  dijfents 
**  is  not  bQiind,  and  the  party  cannot  pro- 
"  ceec  without  him  j  whereaSj  in  thefor- 
mer  cafe,  even  the  difjenting  Party  is 
tied  nnd  obliged  by  the  plurality  gf 
*^  votes."  Now  the  learned  Baron  has 
not  been  aware  that  this  very  reafon, 
which  he  himfelf  has  affigned,  confirms 
the  propriety  of  that  ancient  cuftom 
which  he  condemns,  (viz,  the  applying 
the  name  oiCove?2a?iis  and  Agreements  to 
Lawsy)  for,  he  allows,  that  "  ihtdijjent- 
'  ing  Party  is  tied  and  obliged  by  the plu* 
rality  of  votes  y'  and,  therefore,  even  a 
wliple  nation,  in  that  cafe,  may  be  faid  to 
la^  as  an  individual-,    becaufe,    *^  that  to 

c  *'  which 
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*•  which  the  greater  number  give  confent'^ 
(as  he  himfelf  remarks  in  the  preceding 
paragraph)  *'  is  taken  for  the  Will  and  De^ 
"  cree  of  all  \'    fo  that,    by   this  means, 
a  whole  Nation  is  as  capable  of  making 
a  Covenant  or  Compacl  as  an  Individual  -, 
and  I  will  only  add,    to  what  the  Baron 
has  allowed   about   the  binding  of  thofe 
who  dijent,    that  they  are  bound  on/y  fo 
far  as  the  impofed  Obligation  is  confident 
with  \ht\v  fuperior  Covenant  and  duty  to 
God,  which  is  always  to  be  implied:    for 
even  the  Sovereign  oi  the  World,  the 
King  of  Kings,  who  alone  can  be  faid 
to  have  an  abfolute  Right  to   govern  his 
creature  man  without  a  free  Covenant  ^  (if  he 
had  been  pleafed  fo  to  do,)  has  neverthelefs 
condefcended  to  include  all  his  pofitive 
Laws  in  two  exprefs  legal  Covenants,  the 
old  and   the   new,    both  of  which  have 
been  from    time   to  time  confirmed  and 
fulfilled,    and   ftill  refpedively  fubfift  to 
this  day  in  all  points,  wherein  the  former 
is   not  fuperfeded,    and   fulfilled   by  the 
latter.      It   therefore    ill    becomes    this 
learned   Civilian  to  feparate  the  idea  of  a 
CompaB   or   Covenant  from   Law  \    and 
more   efpecially    when    he    endeavours 
thereby  to  eftabliih     *'  the  power  of  the 

*'  ExaBcr,'* 


"  Exauior^'  the  capricious  Will  of  mere 
temporal  fallible  Sovereigns,  which  he 
fuppofes  to  be  haw^  independent  of  all 
CompaBs  o'c  Covcna7its  expreffed  or  im- 
plied ! 

Thus  I  hope  I  have  traced,  to  the  very 
foundation,  the  Baron's  error  in  denying 
the  principle  or  maxim  beforementioned, 
(concerning  the  neceflity  of  popular  af- 
ferit  in  Legiflation  ;)  for,  if  he  had  not 
attempted  to  feparate  the  idea  of  a  Cove- 
nant from  Law,  he  could  not  have  over- 
looked the  abfolute  illegality  of  thofe 
pretended  Lav/s  which  are  ordained  only 
by  the  fVill  and  ''  Power  of  the  Exac- 
"  tor  r*  becaufe  the  meanefl  profeflor  of 
the  Englifli  Common-Law  would  have 
told  him,  that  every  fubmiffion,  prcijjife^ 
or  agreement^  that  is  extoi'tcd  by  fear 
and  compuljion^  is  (according  to  the  Law 
of  Nature)  totally  null  and  imid  in  itfelf\ 
and  he  himieif  is  fufficiently  fenfible  of 
this  in  another  place  (io).     And,  even  if 

c  2  an 


(lo)  **  T\io(t  prornifes  \\itn,  QX  paSls,  we  take  to  be 
"  invalid^  which  a  man  is  row/e/W  to  engage  in,  by 
*'  the  unjuji  force  of  the  pjrty  to  whom  they  are  made; 
**  for  fince  he,  wVotxtcrts  any  thing  from  another  by 
"  ufing  unjult  terrours,  is,  hythe  La<vj  of  Nature y  bound 
''  to  reftore  it,    and   muft  confequently    make   good 

*♦  what 


an  oath  fliould  be  obtained  to  confifni 
the  uhjuft  "  Power  of  the  Exadlor^'  \i 
will  not  encresfe  his  Right ;  for  the  Ba- 
ron's   own   dodtrine  (again    in    anothef 

'part  of  his  book)  affords  a  fufficient  an- 
fWer  to  annul  every  pretence  of  Obliga^ 
fion  on  account  of  ^'  oaths  extorted  by  un-' 
^'  juji  Fear  (ii)." 

Thus  the  maxim  concerning  the  necef-^ 

jity  of  Ajjent^  for  which  I  contend,  is 
fufficiently  proved  to  be  a  Law  of  Na^ 
iure  even  by  the  learned  Baron's  owri 
arguments,  and  I  defire  no  better. 

In  confequence  of  the  Baron's  gene- 
ral mifconception  (12),  concerning  the  ne- 

ceffity 

*^  what  the  other  perfon  lofes  by  fuch  forced  bargain, 
*^*  the  neceflity  of  Reparation,  in  the  party  who  offered 
**  the  violence,  takes  of  all  Obligation  to  payment 
**  in  the  party  nvhofufferedii,  &c."  Book  3.  c.  6.  §.  11. 
p.  225. 

^  (11)  "  But  what  are  we  to  think  of  o.:/^j  extorted 
*'  by  unjuji  Fear  f  Surely  the  Perfon  who,  by  means  of 
*'^^ih'is  Fear,  procured  a  promife  upon  oath,  is  no  lefs 
^*  obliged  to  rAeafe  the  promife,  thus  violently  obtained, 
*'  than  if  no  oath  had  been  added  to  confirm  it.  There- 
**  fore  there  appears  no  reafon,  why  Compenfation  {hould 
<*  not  be  admitted  in  this  cafe,  in  oppolition  to  the 
**  Claim  of  the  injurious  Party  ;  according  to  the  rnles 
**  laid  down  by  us"  (fays  he)  **  when  we  treated  of 
"  the  general  fubjed  of  Fear.**  Book  4.  c.  2.  §.  8.  p. 
272. 

(12)   I  have  fpent  the  more  time  in  warhin*^  my  Rea- 
ders againil  the  Errors  of  this  cslebrafed  Civilian,  be 


caftfe 


tt&i^y  c>(  dgftement  to  make  Laws  vklicJ, 
he  h3§  aflert^di  ^ttb^  ''  that  neithe^r  th^ 
*^  /5'/'i;^Vif<?  poftihe  Laws,  nor  the  L^ic^x  g/ 
**  Natuffy  haki  fbeir  rife  from  the  agree^ 
"  merit  of  me  fi\''  &c.     Book  i.  c.  6.  §•  z. 

Now  his  observation  is  certainly  true  as 
far  as  it  relates  %c>  die  r//^  or  «r/^/«  of 
fiieh  L^#s ;  for  the  Laws,  being  divine, 
muft  ne^efl&rily  have  '^  had  their  rife** 
from  God  j  but  yet  this  does  net  fet'  afide 

**  the 

caufe  the  ftadying  of  his  Works  (I  am  in-fo'rmed)  is  at 
this  rime  confidered  as  a  material  part  of  Edueaties  in 
our  Univerfi ties  ;  fo  that  i/je  vijivg  Generation  of  the 
very  bell  Fan:ilies  in  this  Kingdom  are  liable  to  }ih- 
bibe  (as  it  were  with  the  Milk  of  Jnftruftion)  thefc 
poifonous  DoArines,  which  thereby  become  fixed  and 
engrafted  in  their  tender  minds  as  d^ foundation  for  their 
future  poliiical  Principles  i 

ThKs  a  moll  dangerous  fource  of  unconftkution- 
al  notions  has  been  opened,  and  feems  already  to 
have  flowed  throughout  the  Kingdom;  fo  that  ive 
need  not  wonder  at  the  modern  partiality  for  'fn- 
creafing  the  number  as  well  as  the  powers  of  Courts 
of  Admiralty,  and  other  feminaries  or  the  Ci'vil-Lanx, 
though  the  very  exiftence  of  Eritijh  Liberty  depends 
on  duly  reftraining  and  limiting  the  Ci'vil-La^.v  Qditrti 
within  thofe  bounds  of  }urifdi£lion  which  have 
been  allowed  tliem  by  the  ancient  Conftitution  of  this 
Kingdom:  And  therefore  I  hope  my  Readers  will  6x« 
Cufe  my  having  exceeded  the  ufual  form  of  publications, 
in  makingy2» /o;;^  a  Preface  xofojhort  a  Work,  fince  it 
was  abfolutely  neceflary  to  guard  againft  thefe  dange- 
rous and  inveterate  errors  of  the  Ci'vil-Lanv,  before  I 
could  fafely  proceed  to  my  Declafstioit  in  fjtvour  of 
popular  A£ent, 
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**  the  agreement  of  meriy'  by  which  they 
have  been  ratified  and  confirmed  in  all  ages. 
The  Baron  feems  to  have  overlooked  the 
information  ure  have  received  from  Scrip- 
ture, that  men  inherit  a  divine  attribute 
from  their  parents,  I  mean  that  knowledge 
of  good  and  evil  which  they  took  upon 
themfelves  contrary  to   the  exprefs  com- 
mand oj  God^  and  thereby  unhappily  en- 
tailed bin  and  Death  on  all  their  pofteri- 
ty ;  for  that  divine  knowledge  necefl^arily 
engages  and  includes  our  agreement  or  af 
fent  to  the  "  the  Laws  of  Nature  y'  whe- 
ther wc  obey  them  or  nat,  and  thereby 
renders  us  anjwerable  for  our  imperfedt 
condud:  in  this  world,  and  confequently 
guilty  before  God  I      And    from    hence 
arifes  the  neceflity  of  a  redemption  to  re- 
lieve mankind  from  that  unhappy  efi^edl 
of  the  Original  Sin;  for,  as  '•^thejirength  of 
"  Sin  is  theLaWy "( ^  3 )  f^the  guiltof  every 
criminal  a(5tion  iswith  juftice  imputed  to  us, 
becaufe  we  have  wilfully  offended  againft 
this  natural  light  or  Law  in  our  Heart s^ 
by  which  we  ought  to  have  known  how 
'40  refufe  the  Evil  and  choofe  the  Good. 

This 


c.    (>3)  "  T^c  ^ii^g  o^  Death  Is  Sin  ;  and  i\iQ  Jinngtb 
-**  of  Sin  is  the  Laiv,'*     i  Cor.  xv,  56. 
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This  knowledge  of  Good  and  Evil  wz^ 
difcovered,  even  by  the  Gentiles,  to  be  a 
divine  attribute  {\\)^  though  they  were 
unacquainted,  probably,  with  the  occafion 
of  its  being  engrafted  in  human  nature. 
It  muft  therefore  appear,  that  the  agree" 
ment  or  a[fent  of  mankind  to  the  moral 
and  eternal  Laws  of  God  (which  the  Ba- 
ron and  other  Civilians  commonly  call 
**  the  Laws  of  Nature'' )  may  very  fairly 
be  prefumed  and  admitted  as  a  natural 
effedt  of  the  human  underftanding,  when- 
ever any  of  the  faid  Laws  are  mentioned  ; 
for,  all  perfons,  who  have  any  refledtion, 

muft 

(14)  Cicero  calls  this  natural  knowledge  of  Good 
and  Evil,  Lan^j.  "  Lex'*  (fays  he  in  his  fid)  Book  De 
Xegibus)  "  eft  ratio  fummay  iniita  in  natura,  qus  jw 
*.'  bet  ea  quas  facienda  funt,  prohibetque  contraria ;  eadem 
"  ratio  cum  eft  in  hominis  mente  coniirmata  et  confec- 
"  ta  Lex  efl."  And,  in  his  third  Book  De  OfHciis, 
where  he  is  fpeaking  again  of  natural  Reafon,  he  calls 
it  a  Divine  Laiju. — **  Ipfa  nature  ratio,  qu?s  eft  Lex  a'i- 
**  <iina  et  humana.'* And  elfewhere  he  more  parti- 
cularly declares  it  to  be  a  Divim  Attribute. — '-  Redta,  et  a 
*'  numine  Deorum  tradta  ratio"  And  he  mentions  this 
attribute  again  in  his  fecond  Book  "  De  Katura  Deo- 
**  ruffit"  where  he  fpeaks  of  prudence,  or  **  th« 
*.*  choice  of  Good  and  rejedion  of  Efvil,"  as  a  utiiverfal 
Law,  common  to  God  and  man,  **  Sequitur  ut  eadem  fit  in 
"  /^^/V  (Diis)  c^PlS:  vsx  genere  human^f  ratio,  eadem 'Veritas 
**  utrobique  fit,  eademque  Lex ;  qua^  eft  refti  praceptio 
•*  pranjiqvA  depuljio.  Ex  quo  intelligitur,  prudent iam 
"  quoqu^,    et  meniem  a  Diis  ad  homines,  perven-iiTe,*^ 
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muft  be  fenfibic  that  we  ftand  felf-con- 
dcmned  by  Confcience  (wliich  is  only  an- 
other pa  me  for  ^^  the  knowledge  of  Good. 
"  and  Evir)  whenever  w€  ofF^nd  a- 
gainft  the  moral  Laws  of  God,  by  which 
our  Agreement  and  j^Jfent  to  the  juftice 
of  them  are  fufficientiy  viipUed  and  ac- 
knowledged (15):  And,  with  r-efped  to 
what  the  Baron  has  likewife  infinuated 
concerning  the  want  of  human  agreement 
to  the  "  divine  pofitive  Laws ^''  the  di- 
f€<a  contrary  thereto  is  clearly  demon- 
ftrated  (as  1  have  before  hinted)  by  the 
remarkable  examples  of  two  invoatefti- 
ble  ItgTXCcvenajits  between Gc>^  and  Man^ 
the  Old  and  New  Teftaments,  thofe  two 
priginal  written  Charters  or  Grants  of  per- 
fect Liberty  j  the  one  containing  the 
PromifeSf  and  the  other,  the  AccompUJh- 
ment  of  our  glorious  Freedom  -,  which  we 
are  bound  to  maintain  and  defend  to  the 
laft  moment  of  our  lives! 

The  mention  that  has  already  been 
made  of  thefe  two  unqueftionable  monu- 
ments of  the/r<?^  State  iind  Condition^  to 
which  the  Almighty  has  been  pleafed  to 

invite 

•  (15)  I  have  traced  this  fubjeft  more  at  large  \xi  a 
fepa rate  Trad  on  **  th«  Z^iw  of.tsijzturean^PriaapUs 
«*  ofA^;o;iinMAT>i,'*  intended  alio  for  the  Prefs. 
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invite  his  creature  Man,  might  perhaps 
ht  fuflicieot  for  my  p relent  purpofe, 
without  defcending  to  farther  particulars  ; 
but  yet,  as  I  received  extraordinary  fatis- 
fadion  myfelf  in  tracing  minutely  the 
manner  in  which  the  faid  Covenants 
have  been  tendered  and  ratified,  I  am  in- 
chned  to  fuppofe  that  many  of  my  Rea- 
ders will  reap  the  fame  fatisfadion  by 
peruiing  fome  examples  of  it,  becaufe 
they  demonftrate  the  real  dignity  and 
7iatui  al  Rights  of  MAN,  far  beyond  any 
thing  that  I  could  poiTibly  have  conceived 
before  i  made  the  faid  Examination  with 
this  particular  view  to  the  Freedovi  of 
Man  ;  and  as  I  have  too  much  reafon  to 
apprehend,  that  miany  of  miy  country- 
men have  overlooked  or  negleded  thefe 
Jiriking  Injiances^  which  relate  to  the  pre- 
itv\\.{\x\i]ttQi^  \}ci^Right of  Ajfent  y  I  propofe 
to  add  (fometime  hereafter,  as  foon  as  I 
can  poffibly  find  leifure  torevife  it  for  the 
prefs)  a  third  Part  alfo  tothis "  Declaration 
"  of  the  People's  natural  Right  to  a  Share 
"  in  the  Legiflature  ;"  which  third  Part 
(being  founded  on  fome  remarkable  exam- 
ples in  Scripture,  concerning  the  gracious 
and  mod  liberal  mode  whereby  the  reveal- 
edLawSy  even  of  God  him/elf ,  have  been 

d  tendered 
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tendered,  from  time  to  time,  to  the  eon- 
lideration  and  acceptance  of  mankind) 
proves, by  comparative  demonftration,  that 
the  Maxims  of  the  foreign  Civi- 
lians, v\ hereby  they  fet  up  the  mere 
Will  of  fallible  earthly  Princes  as  Law, 
(viz.  ^od  Principi  placuit  habet  vigor  em 
Legis — Stet  pro  rati  one  voluntas  —  &c. 
fubftituting  Will  for  Reason,)  aie 
IMPIOUS  AND  UNJUST  -,  fince  even 
the  ALMIGHTY  SOVEREIGN  OF 
THE  UNIVERSE,  to  whole  WILL  a- 
?one  fuch  deference  \sjuftly  due^  hath  not 
fo  dealt  with  his  creature,  Man,  enforcing 
"his  Williox  \\\^  Reafon  -,  but,  on  the  con- 
trary, hath  mercitully  condefcended  to 
convince  us  (his  frail  mortal  fubjedls)  that 
REASON  is  his  WILL,  and  that  he 
hath  limited  (if  I  may  be  allowed  fucb 
an  expreflion)  even  his  own  infinite 
Power  by  the  eternal  rules  of  Juftice  and 
Righteoufnefs,  which  (our  own  natural 
Reafon  teaches  us)  can  never  fiil !  and 
therefore,  as  true  Freedom  confifts  in  the 
certainty  of  known  L?.ws,  lo  the  mofV 
ferfeSi  Liberty  muft  neeeflarily  fubfift 
under  the  Government  cof  the  Almighty  \ 
who  has  appealed  by  his  prophets  from 
time  to  time,  in  the  moil  aftedingnian- 


ner^ 
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ner,  to  the  rcafon  and  jhifrs  of  mankind, 
that  his  Laws  might  be  confirmed  by  a 
-^chmtary  popular  JJfent,  the  only  true 
foundation  of  all  valid  Compa5ls\  and 
that  the  faid  Lr^.ws  have  accordingly  been 
£olemnly  ratified,  and  voluntarily  accept-' 
cd  bv  the  people,  in  two  mutual  Corn- 
pad's,  ov  Covenants,  (commonly  called  ihe 
Old  and  Newr  Teftaments,)  whereby  not 
only  the  People  are  bound  on  their  party 
but  even  the  eternal  King  himself 
is  conditionalh  bound  alfo  on  his  part 
to  the  performance  of  the   mofi  glorious 

Promifes  /   ( '•  6  ) 

d  2  And 

(16)  The  promifes  cf  God  are  made  to  all  mankind 
(vyithout  excepuon)  who  1  eceive  and  keep  his  Covenant ; 
ib  that  every  true  believer,  be  his  rank  in  life  ever  fq 
mean,,  is  undoubtedly  capable  of  becoming  '<  an  a- 
*'  Jopted  Son  of  God  *;"—*'  A  temple  of  God,"  by  the 
inward  dw^HlliTsg  of  his  Holy  Spirit  f  :  -  **  An  heir  of 
"  falvation  ti''— "  a  joint  heif  ixhh   Chnfi  i|  ;"    and 

all 

# .«  That  we   xci\^X.  r^'^xst  the  Adoptian  of  fom,''^  (faid  the 

Apcftle  to  the  Gaiatians  j)  '^  and,  becaufejf  are  Jons,  God  hath  fent 
•<  forth  the  Spirit  of  i?/j5o»  into  your  hearts,  crymg  Ahba,  Father  r* 

Ga!.  iv.  ^.  6.  ,      r  ^    ,         j     l 

J. .  a  Know  ye  not  that  ye  are  the  temple  of  God,  and   that 

««  the  Spirit  of  God  divelUtb  in  you  ?  If  any  man  dcfik  the  temple  of 
*'  Godt  hmJbj/IGoddeJiroy:  \ox  the  Tewple  of  God  \%  ho\yy  which 
<«  temple_y«<im"      i  Cor.  iii.  i6.  17.     See  alfo  2  Cor.  vi.  16. 

f <<  That   the  Gentiles   fhould   be  felloio- heirs,    and  of  th^ 

«•  fame  body,  and  partakers  of  his  promife  in  Chrift  by  the  Gofpel.** 

Eph.  iii.  6.  «.    ^    ,         J 

jl -"  If  children,    then  heirs 5    heirs   of    Cod,    and  JOINT 

"  Heirs  with  Christ,"     Romans  viii.  17. 
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And  he  hath  accordingly  inltituted  by 
his  Son  (the  eternal  IVord^  m  wiioni 
"  dwelleth  all  the  jidnefs  of  the  GOD- 
*'  HEAD  bodily^''  Col.  ii.  9  )  not  only  a 
Form  for  the  admiffion  of  new  Mem- 
bers or  Parties  to  his  free  CgX^enant, 
but  alfo  ordained  a  folemn  rite  for 
the  rejie'wal  and  acknowirds'ement  of  the 
faid  Covenant  from  time  to  time  at  his 
holy  Table ^  from  which  the  Subjeds  of 
his  Kingdom  cannot  fafely  abftain  with- 
out feemincr  to  deny  that  allegiance  and 
homage  which  they  indifpenfibiy  owe  to 
their  eternal  Soverei|?n  ! 

I  had 


all  fuch  Oiall  "  Come  with  hi.vt  to  judge  the 
**  WORLD  §!"  Now  as  the  ^/len/^/ dignity,  to  which 
human  nature  is  invited,  is  fo  great  and  glorious^  can 
we  fuppofe  that  God  has  not  fome  regard  alfo  for  the 
terriporal  Plights  of  his  highly-favoured  creature,  Man  ? 
How,  then,  can  any  particular  Man,  or  body  of  Men, 
prefume  to  fet  up  their  own  WILL  for  LAW,  and 
thereby  deprive  their  Brethren  of  that  Rights  which,  of 
all  others,  is  niofl  efiential  to  reafonable  beings,  I  mean 
the  Right  oi  AJfent?  Let  thofe  men,  who  thus  inconfide- 
rately  venture  to  affront  the^/^«/Vy  of  mankind,  by  with- 
holding from  them  their  temporal  Rights,  (-ws:.  Choice,  ' 
Freenjoilli  and  the  due  exercife  of  that  Reafon  which  God 
has  given  them,)  beware  left  they  themfelves  fhould 
thereby  forfeit  tlieir  own  eternal  privileges  ! — **  Know 
•*  ye  not  that  nve  JJ^all  judge  Angels  ? — honjo  much  more 
**  things  that  pertain  to  this  Life  r'"      I  Cor.  vi,  3. 


For  '*  \h^.  faint ijhal!  judge  (be  noarldC     1  Cor,  vi.  2, 
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I  had  intended  alfo  to  have  added  to 
this  Declaration  a  little  Trad  on  "  the 
'*  Law  Eternaly  which  limits  Legifla- 
"  ture,  and  forms  the  Bafis  of  the  Subjeds 
**  Rights;"  but  the  fame  Reafon,  which 
obliged  me  to  poftpone  the  I'hird  Part  of 
the  Declaration  already  mentioned,  o- 
bliges  me  to  defer  this  alfo  for  the  pre- 
fent :  Neverthelefs,  as  my  Declaration  is 
founded  on  many  of  the  principles  and 
maxims  of  that  fame  "  eternal  Law,"'  I 
fliall  beg  leave  to  add  to  this  Preface  a 
fliort  quotation  from  the  faid  Trad,  con- 
cerning the  weight,  ufe,  and  manner,  of 
applying  the  maxims^  or  rules,  of  eternal 
Reafon  :  which  is  the  more  neceffary  at 
this  t-me,  becaufe  I  find  there  are  great 
numbers  of  people  who  are  fo  ill  in- 
formed of  thefe  matters  as  to  talk  of  "  the 
"  omnipotence  of  Parliament^"  as  if  they 
conceived,  that  every  thing  \vhatfoever, 
that  is  ordained  by  Parlianient,  mufl  be 
Law^  whether  it  be  good  or  evil,  riohx 
or  wrong! — A  moft  pernicious  and  bane- 
ful Doctrine  this  !  — A  kind  of  Popery 
in  P clitics,  (if  I  may  ufe  fuch  an  expref- 
iion  )  which  is  dangerous  to  the  ete-rnal 
as  well  as  temporal  happinefs  of  man- 
kind! 

*  The 
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*  The  welfare  and  happinefs  of  So- 

*  defy,  indeed,  require,  that  every  indivi- 

*  dual,  from  the  higheft  to  the  loweft, 
'  fhould  have  feme  general  idea  of  Law  % 

*  but  more  particularly  is  this  requifite  in 

*  E^nglandy  where  the  People  enjoy  (as- 
^•'vthe  moft  valuable  Heritage  derived  from 

*  their  anceftors)   the  natural  and   moft 

*  equitable  Right  of  forming  a  part  of 
^  the  legijlative  Power, 

*  Law  is  indeed  a  vei7  comprehenfive 
y  Term,  which   includes  fuch  a  prodi- 

*  gious  fund  of  abftrufe  learning,  that  a 
^  particular  and  accurate  knowledge  of  it 

*  is  fcarcely  to  be  acquired  with  the  ut- 
t.iBofi:  affiduity  and  labour  even  of  a  man  *s 
^fwholeiifej    and  yet  a  gene?'al  id^n   of 

*  Law  (I  mean  that  which  is  irnmutahle 

*  and  eternaly  and  which  forms  the 
*.  ground  and  kafis  of   all    o'.her  Laws) 

*  may   neverthelefs     be  very  eaiily    in- 

*  culc at e d  2S^dL  z^^zi\i)^  retained:  becaufe 
'  the  great    out-lines,  or  rather  the  Ele^ 

*  me?2ts  and  fir  ft  Prijiciples^    of  the  hhW 

*  CO  n  f]  (1  of  the  inojl  obvious  a nd  felf  evident 

*  conclujions  of  REASON,  which  are 
'  implanted  in  our  very  Nature;    lince 

*  we  inherit  from  our  firft   Parents  the 

*  Knowledge, 
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*  Knczvledge  of  Good  and  'Evil  (17),' 
(beforcmentioacd)  '  by  which,  every 
'  Man,  who  is  not  an  ideot,  or  madman, 

*  ( that  is,  every  Man  ^/CommonSense,) 

*  is  naturally  enabled  to  receive,   difcern, 

*  and     approve,    the   firfl   Elements    or 

*  leading  principles  of  Law  and  Rea- 
'  -SON,    when  fairly  prcpofed   to  him  in 

*  his 


(17)  **•  Good  and  E'vil  2XQ  not  matters  of  Law  or  of 
**  Logic.  They  are  the  moft,  if  net  the  only,  cfTential 
**  circumftances  of  the  world.  They  are  what  ^yzxy 
**  thing  elfe  refers  to.  They  ftamp  an  eternal  mark 
*'■  and  difference  on  ail  things,  which  even  iinagina- 
"  tion  cannot  cancel  or  erafe.  The  enjoyment  of  the 
•*  one,  and  the  avoiding  of  the  other.,  is  the  very  end  oi* 
**  our  being,  and  likewife  of  all  the  beings  which  do 
**  or  which  even  can  be  fappoftd  to  exift,  and  which  have 
•*  a  fenl'eand  perception  of  them.  Whatever  therefore 
**  relates  to  the  general  Goot)  and  Evil  cf  a  People  \s  of  a 
**  fiuhlic  nature.  It  is  that  circumftance  which  makes  it 
"  fo.  The  terms  are  as  good  as  fynonimous.  Whatever 
•*  concerns,  on  the  contrary,  only  this  or  that  indi- 
'**  vidual,  is  of  a  private  nature.  It  is  confined  ta 
'•  his  or  their  happinefs  or  'vodfars  \  to  his  or  their 
**  good  and  t-vil.  There  is  again  the  true  and  unerring 
**  criterion.  Thefe  things  feem  clear  to  the  greateft  de- 
**  gree  of  intuitive  certainty.  It  is  ftrange  to  be  forced 
**  to  reafon  about  them  !'*  Coniideriitions  on  the 
Meafures  carrying  on  with  refpedl  to  the  Britilh  Co. 
Ipnies  in  North  America.     2d  Edit,  p.  156,  157. 

The  **  Confiderations"  indeed  of  tnis  fenfible  Au- 
thor, in  every  other  part  of  his  work,  highly  merit 
the  mpft  ferious  attention  of  all  thofe  perfons  (of  what 
4>^riy  fpever)  who  defire  real  informaticn  and  good 
coijnfel  concerning  the  prefenr  disputes  with  our 
■Brethren  in  America, 
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his   own    language  -,    and   thefe   fame 
Elements  and  their  fupreme  incontrover- 
tible authority    being  once  known  and 
acknowledged,  it  is  very  eafy,  in  gene- 
ral, for  any    Man  of  Common  Senfe  to 
difcern,  by  comparifon,  what  is  contrary 
and  repugnant  thereto ;  for  the  Lav/ 
is   compared   to  a  Rule    or   Right 
Line,  —  "  Lex  ejt  Lined  ReBi^' —  by 
which  every  thing  that  is  oblique^  crookedy 
tranfverfe^  or  different  from  that  Right 
Line  is  eafily  known   to  the  meaneft 
capacity ;    and  therefore,    in  the  Law^ 
the   RIGHT    LINE   is  always  to  he 
PREFERRED,"    **  Lined   re6la  fetnper 
prcejertu?^  trarifverfali,''     Co.  Lib.  lo. 
.    '  And    from    hence    it    arifes,    that 
the   adjedives,     oblique,     crooked, 
TRANSVERSE,  &c,  whlch  have  no  im- 
moral   fignification    when    applied    to 
material  fliapes  and  figures,  are  never- 
thelefs  ODIOUS    IN   LAW,    which 
is  well   obferved  by  the  great  Sir  Ed- 
ward   Coke.'      "  Reuium'    (fays    he) 

*  is  a  proper   and    fignificant  word  for 
'  the   Right    that    any    hath  ;     and 

*  Wrong,  or  Injury,  is  in  French 
aptly  called  Tort,  becaufe  Injury 
and  Wrong  is  wrested  or  crook- 

"    ED, 
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"  ED,  being  contrary  to  that   which  is  ^ 
'*  Right  and  Straight,'"  &c,  (  *  See,    in 
^  the  margin  below,  the  remainderof  this 
'  Remark  (i8). 

*  But  when  great  Nations  become  too 

*  fubfervient  to  G?2ey  or  a  Jew  individuals^  - 

*  either  by  the  corruption  or  total  exclu- 

*  fion  of  popular  Reprefentation,  in  their  rer  - 
'  fpedtive  Legiflatares,  they  gen erallyfeem ' 

*  to  lofe  all  fenfe  of  Right  and  Wrong,  all 

*  common  Iionefty\v\  their  political  meafures, - 
*■  as  if  they  thought  the  command  of  an 

*  earthly  fuperior  would   be  a   fufficient* 

*  warrant  for  them  to  fet  afide  the  eter- 
'  NAL  Law,  and  fo  perpetrate  the  moft 

*  abominable  adlions  with  impunity.  How 

*  fhall  we    account  for    fuch    wretched 

e  time- 

(,,8) «'  Now  the  LAW,  that  is"  (fays  Sir  Ed- 
ward Coke)  "  LINEA  RECTA  eji  Index fui  et  obliqui, 
*•  And  Briton  faith  that  TORT  a  la  Ley  est  con- 
•*  TRARiE,  and  as  aptly  for  the  caufe  aforefaid  is  IN- 
"  JURY,  in  Englim  called  WRONG.  And  INJU- 
**  RIA  is  derived  from  in  and  jtisy  becaufe  it  is  con- 
**  trary  to  RIGHT,  fo  as  a  /aire  tort  is  faccre  tcrtuntf 
"and  Fleta  faith,  ejl  autem  jus  publicum  ^/ pri- 
**  VATUM  quod  ex  naturalibus  fractptis  out  Gentium, 
**  ant  ci'vilibus,  rji  colledum,  et  quod  injure  /crip to  Jus 
**  appdlatury  id  in  lege  Angliae  rectum  cjfe  oicitur, 
"  And  in  the  Mirror  ^nd  other  places  of  the  Law  it 
*'  is  called  DROIT,  as  Droit  defend,  the  La^jj  de~ 
'' fendeth:*  \  i nil.  lib.  2.  c.  12.  p.  158.  The  lail 
two  words,  however,  ought  rather  to  have  been  ren- 
dered the  Lan.v  forbiddethy  than  **  the  La<vo  defendeth,^* 
becaufe  the  En.glilh  verb  defend  \%  very  feldom  ufed  in 
the  Senfe  which  Sir  Edward  Cok-e  meant  to  exprels. 
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^  time-ferving^  in  men  who  are  endued 

*  with  the  natural  light   of  Reafon  and 

*  Common-Senjel      Perhaps  it  may  be  of- 

*  ten  attributed  to  the  jear  of  temporal 

*  Suf/'erings    and    inconveniences    which 

*  fupercede   that    Reafon  and    Confcience 
«  which  (hould  always  controul  the  ac- 

*  tions  of  M^;3,  and  diftinguilli  them  from 
^  ^Brutes  (ig).     They  forget,  that  whilft 

*  they  yield   an  implicit  aSllve  obedience 

*  to  the  unlawful  commands  of  any  tem- 
^  poral  Monarch  or  Legijlature,  through 

*  the  fear  of  prefent  inconveniences  or 

*  corporal   bufferings-,  they  rebel   againft 

*  the  King  eternal,  who  has  power  over 

*  iheit  fouls  as  well  as  their  Mies  (20). 

'  *  It  was  on  this  Principle  alone,    this 

*  ffenfe  oi  fuperior  'Outy  arlfing  from  the 

*  fear  of  God,  that  I  founded  my  Addrefs 
^  to  the  Gentlemen  of  the  Army.,  in   my 

*  little 


(19)  For  without  thefe  they  deferve  not  the  name  of 
meiii  fmce  a  more  evident  "  mark  of  the  Beaft''  need 
not  be  fought  for  than  the  negleft  of  reafon  and  con- 
feience,  or  the  bafenefs  of  yielding  the  fanie  in  an  afii%'e 
obedience  to  the  arbitrary  wU  of  any  ma>i  or  body  of 
men  whatfoever. 

(20)  "  I  fay  unto  you,"  (faid  our  Lord,)  *'  my 
"  friends,  be  not  afraid  of  them  that  kill  the  body, 
*>  and,  after  that,  have  no  more  that  they  can  do ;  but 
"  1' will  forewarn  you  whom  you  ihall  fear:  fear  him, 
•'*  which,  afier  he  hath  killed,  hath  power  to  caft  into 
♦*BfeU;  yea,  I  fay  unto  you,  fear  him."  Luke  xii, 
5.6,-     Seeaifo  Mau-hew  x,  28. 
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"  little  Tradton  **  Crown  Law,  refpecft* 
*'  ing  theduediflindion  between  Mur4^r 
''  and  Manjhugkter y  but  as  my  fenti- 
ments  on  that  head  have  -iince  been  cen- 
1  u red ,  1  h ope  it  w U 1 ; not  be  th oug h t  -too 
foreign  to  my  prcfent  tO:pic,  if  I  iiiftCt 
that  no  ad  of  ii^jaftice  can  be  mora  fla- 
grant  than  that  of -denying  to  any  .parti- 
cular order  pf.Meji  (whether  Soidiers  W 
others)  their  ?7^/2/;W  i?/^fo  of  appealing 
to  the  etefncd  L^w^  and  .of  ading  agree- 
able to  the  dictates  of  theif  own  Reshfon 
and  Co?ifdenceI  ^  ^i  ^^:^^r^ 

In  iny  former  Tradt  I  remarked,  th^at 
'*  the  Law  will  not  excuie  an  tmlawfid 
"  AB  committed  by  ^^  Soldier,  evea 
**  though  he  commits  It  by  the  €Kpre-fi 
ffiQom^fif.nd  of  the  higheft  milit>ary  Autbo- 
♦'  rky  m  the  Kingdom,"  ©"^^  a-nd  diat 
"  Men  of  ti'^ue  HQnour^'  Vi/ho  have  alfo 
*'  a  true  Senfe  of  Religio?:^  v/ill  not  only 
,**.  be  mindful  that  they  are  Soldiers  and 
*'  Subje^s  to  an  earthly  KiNG^  but  that 
•'  they  are  alfo  Soldiers  and  Subjects  to  tb'e 
•'  King  of  Kings,  whofe  Laws  and 
**  Precepts  they  wsll,  on  all  occafrohs, 
**  prefer  to  every  other  co7nmand^'  ^c. 

But  this  has  been  denied,  it  feems,  by  a 
Critic,  in  the  Monthly  Reviev^^  for  Janu^ 
ary,  ^774,  who  calls  it  '*  a  flrcnge  Prin^ 
^^  xipleV^  in  an  Age  cf  infidelity,  ind^d, 

£2  it 
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"it  may  perhaps  be  allowed  (in  one  Senfe) 
to  be  2l  jirange  Principle -y  but  then  we 
have  the  greateft  Reafon  to  lament  the 
ignorance  and  depravity  of  thofe  Men 
who  efteem  it  fo  in  any  other  fenfe  than 
that  of  being  too  often  negledled  and  tranf- 
grefled  !  for  I  truft  that  no  Man,  who 
admits  or  believes  the  divine  authority 
of  the  holy  Scriptures,  will  doubt  the 
^ruth  of  it. 

If  this7?r^«^f  Principle  had  not  been 
equally  true^  the  Englifli  Nation  (as  I  re- 
marked in  my  former  Trad)  would  long^ 
ago  have  been  enjlaved :  and  I  will  now 
add,  that  even  the  very  /landing  Army 
itfelf  would,  by  this  time,  have  been 
reduced  to  that  abjeB  State  of  political 
Slavery y  which  at  prefent  difgraces  the 
flanding  Ar?ny  of  France [2 1)5  and  there- 
fore 


(21)  I  am  a  profefled  enemy,  indeed,  to  Jlanding 
Armies  ;  but  God  forbid  that  I  fhould  be  fo  to  the  in- 
duviduah  incorporated  therein,  vvhofe  true  honoury  na- 
tural dignity^  aUd  jujt  pri^vileges,  AS  MEN,  I  Ihall 
ever  be  ready  to  aflert  and  vindicate  ;  and  indeed  I  am 
boiind  to  do  fo  by  that  indifpenfible  duty  which  I 
owe  to  the  great  Author  of  human  Nature^  in  oppofi- 
tion  to  the  fpiritual  prince  of  this  world,  who  is  ever 
plotting  to  corrupty  'vilify^  and  enjia-vef  that  nobleft 
work  of  God,  Mankind  !  And  as  this  fame  Lo^ve  and 
Regard,  which  I  here  profefs  for  the  In di victuals  of 
the  Army,  are  certainly  duealfo  to  the  Individuals  of 
e'very  other  Body  of  Men y  who(e  general  Principles  are  cen- 
fured  in  this  Declaration,  I  muft   beg  leave  to  affure 

my 
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fore  thofe  Writers,  who  attempt,  by  any 
fallacious  fophiftry,  to  withdraw  our  fin- 
iijh  Soldiers  (22)  from  their  obedien ce  to  the 
eternal  Law,  or  from  that  allegiance  which 
they  indifpenfibly  owe  to  the  empire  of 
Reafon  and  Confcience,  may  juftly  be  faid  to 
treat  them  more  like  Brutes  than  Menl 
'  But  as  all  men  of  Common  Senfe  are 

*  enabled,   by  that   hereditary  Knowledge 

*  beforementioned,  (which  has  been  com- 

*  mon  to  all  ranks  of  people  ever  fince  the 

*  fall    of    Man, )     to    diftinguifli    Good 
^  from   Evil  {21)  ;    fo   they   are  eqiwlly 

*  enabled  (and  indeed  ejititled)  thereby  to 
^  judge  (24)   concerning  the   Ligality  of 

V  all 

my  Readers,  that  I  do  not  mean  to  oppofe  the  Meny 
but  merely  their  unreajonable  Principles^  without  an/ 
per/onal  application  whatfoevcr  ;  for,  otherwife,  the  fe- 
verity  of  my  expreflions  (efpecially  againft  rhe  Church 
of  R.ome  and  the  French  Government)  would  be  entire- 
ly inconfiftent  with  that  '•  Good-Will  to  Men,'*  which 
I  am  indifpenfibly  obliged  *,  for  my  own  eterns,! 
Happinefs,  to  maintain  ! 

(22)  See  Note  in  page  x.  of  this  Preface. 

(23)  This    point    is   more    particularly    examined 
and   proved  in   my  Trad  concerning,    *'  ihe  Laiv   »f' 
"  Nature  cnid  Principles  of  Adit  on  />r  Man," 

(24)  **  Doye  net  knonju  that  the  Sain:s''  (which  Term 
//  not  confined  to  Perfons  of  any  particular  FMnk  or 
Office)  '*  ihall  JUDGE  THE  WORLD?  And,  If 
**  the  iforldjhall  he  judged  by  you,  are  ye  un=vjorihy  to 
**  judge  the  fmalleft  Matters? — Know  ye  not  that  ^ve 
'*  Jibuti  JUDGE  Jngels  /'—How  M u c u  m o n e  things 

<*   THAT    PERTAIN    TO  THIS  LiFE."        1   Cor.  vi.   2.  ^. 

*-Upon  this  point  I  have  writrena  diftin^l  Tr..c1,  which  h  intenred 
alf»fcr  publication,  and  entitled  ♦*  a  Tract  on  iht  iL_-:o -/ I  3frry," 
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*  all  human  Ordinances^  that   is,  to   dif- 

*  cern  and  diftinguidi  i^?|§;4' from  Wi'ong^ 
f ,  {Equity  from,  Iniquity ^  Droit  from 
^Xort,    y/^x  ,frpi^^^.  its    oppoSte   Injuria^ 

%&€»    This  univerfal   faculty  of  difcern- 
*..:aient  perhaps  will  be  better  known  and 

*  more  readily  acknowledged  .under  the 

*  title  oi  Co7ifcience '^    for  by  that  natural 

*  inftind:  of  Confcience  every  individual 
^  knows  when  he  does  ami fsy  and  is  there- 
5  by  rendered  refponfible  before  God  and 

*  Man  for  all  his  adions  ! 

*  And  as  all  natural  Faculties  may  be 

*  improved  by  the  rudiments  of  Art  and 

*  Science/oeventheNATURALpEELiNGS 
^^;  OF  Conscience  may  be  rendered  more 

*  fenjible^  tender,  and  diJlinguiJJoing^  by  a 

*  proper  Knowledge  of  the  Elements  or 

*  leading  Precepts  of  the  La  V7  eternal.* 

The  remainder  of  the  Trad:  confifts  in  a 
recital  and  application  of  fuch  general  Max- 
ims  as  muft  be  allowed,  by  all  perfons  of 
comr?2on  Senfe,  to  be  the  necessary  con* 
CLUsioNs  OF  Reason,  and  are  therefore 
to  be  efteemed  Laws  of  Nature, 
fuch  as  no  Power  on  Earth  can  have  any 
authority  to  counter a-B-^  and  the  faid  ge- 
neral Maxims  or  Rules  of  Reafon  and 
natural  Law  zi^  accordingly  by  our  Law- 
writers,  with  great  propriety,  efteemed 
the    firjl    Foundation     of    the     Englijh 
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i^Tt>  (25).  It  is  on  thcfe  mcbn trover-^ 
tible  and  plain  Maxims,  thefe  nece/jarf 
Conclufiom  of  P.eason,  that  the  follow^ 
jHg  Declaration  is  founded;  and  there-^ 
fore,  as  we  are  warned  alfo  by  the  re- 
vealed Laws  of  God  ''  not  to  do-  evily 
"  that  good  may  come  (26),"  every  rea^ 

fonable 

(25)  "  PHmum  Fundamentum  Legis  Angliaeefl:  LE}C 
*'  RATIONIS,  ^f.     Q^x  in  hc^.  Regno,  ficutinomnU 
*'  bus  aliis  Regnis,  ubiqae  tenentur."  Dodt.  et  Stud.  c. 
5.  p.  14.     There  is  indeed  an  inferior  order  of  Maximr 
(though  y^t  of  very  great  authoricy)  which  arife  from 
genera]  cuilgLms  and   the  approved  a,ncient  determina- 
tions of  the  Courts  of  Law  ;    and  thefe  form,    what  is 
called,    THE    YOVYiTn  foundation  o.?  the  Englijh  La<iv  i 
though  they  may  be  ranked  (as   xh^  Author   of  Doftor 
and  Student  infor:r.s  us)    v/ith  the  general  ancient  cujioms, 
on    THE     TBriKji  foundation *-^^i*   Si   quis  tamen   pro 
"  uno  folo  fuR^d?.:K^nto  ea'*  (meaning  th&gensral  cn^o^ns, 
and  the  feveral   maxims   arifing  therefrom)     **  cenferi 
judicaverit,   ad  r-^acitam  fuum,  ^2Lpraunota7itu7n  furt- 
damento  compotare  poteil,    et  tunc  fecund um  ilium 
quinque  fur2da-?neruaj'^   (for  otherwife  he   reckons /?!y  ia^ 
all)   **   Legis  Angiia   tantum  affignari    debent."      Doft.: 
et  Stud.  c.  8.  p.  28.     But  as   the   true  meaning  of  the. 
faid  inferior  Maxims  is  not  ob'vious  to  people  in  general^ 
like  thofe  belonging  to  \\\.t  fr ft  foundation^    it  is  happy 
for  us  that  they  are  not   nec:lfary  to    be  known   by    any 
perfons  who  do  not  profefs  the  Law  ;     neither,    indeed, 
can  they  be  known  without   great  ftudy  and  labour,  of 
which  we  are  well  apprifed  b/  the  learned  Author   of 
Do^or  and  Student.      "  Hsc  vero  maxima  folum  \ti 
**  Curiis  Regiis,    five  inter  Legis  Angliae  peritos  nol- 
**  cuntur,    nee   leviter  abfque  tnagn-}  ftudio  in   legibu^: 
**  AnglieB  habendo   cognofci  pofTunt.     Jdeopro  fepa- 
>*  rabilibus  fundamentis  ponuntur.     Ibid* 

(26)  The  Apofrie  Paul  has  delivered  a  moft  tremens, 
dous  learning  to  thofe  wretched  Politicians,  who  admit- 
the  baneful  Poftrin«  —  *^  Lst  us  do-  Evil  that  G,oair 

**  may 
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fonable  Man  muft  neceflarily  admit, 
that  Good  and  Evily  Right  and  Wrongs 
yujtice  and  Iniquity^  can  never  change 
their  real  properties  through  the  fup- 
pofed  Necessity  of  any  political  Mea- 
fures  whatfoever,  and  that  nothing  but 
yuftice  and  Righteoufnefs  can  ever  ef- 
iablijld  the  Throne  (27)  of  our  moft  gra- 
cious Sovereign,  for  whofe  Peace,  and 
real  Happinefs,  both  temporal  and  eter- 
tjal,  there  is  not  a  more  fincere  well- 
wiflier  amongft  all  his  Subjeds,  (not- 
withftanding  the  freedom  of  the  follow- 
ing Declaration,)  than 

GRANVILLE  SHARP. 

*<  may  eome-y"  for  he  immediately  adds, — **  WHOSE 
•*  DAMNATION"  (fays  he)  "  IS  JUST,"  Rom. 
5ri.  8.  If  thofe  perfons,  who  contend  for  the  abso- 
lute Necessity  of  Bribery ,  Penjionsy  and  other  un- 
due means  of  parliamentary  Influence  for  the  carrying  on 
public  Btifinefsy  would  carefully  confider  the  faid  nvarn- 
iugj  they  would  have  juft  reafon  to  be  alarmed  on  ac- 
count of  their  own  perfonal  danger,  for  having  pro- 
moted fuch  a  baneful  and  deftruftive  principle  ! 

(27)  **  Take  away  the  Wicked  from  before  the 
"  King,  and  his  Throne  fhall  be  ejiahlijhed  in  Righte- 
."  oufnefs."  Prov.  xxv.  5.  It  is  only  againft  fome 
particular  Opinicns  z.n^eznlCou7ifely  and  not  againft  the 
Perfons  of  thoie  who  may  have  promoted  the  fame, 
that  I  mean  to  apply  this  excellent  proverb  :  The  real 
intentions  of  fuch  Men,  though  erronecus,  may  have 
been  as  Jincere  as  my  own ;  and  I  therefore  proteft, 
that  my  earneft  wifli  is  to  promote  a  change  of  opinions 
and  meafuresy  rather  than  of  perfonsy  fmce  thofe,  who 
are  once  convinced  of  \\\t\x  former  miflakesy  may  here- 
after prove  more  ufeful  Servants  to  the  public  than  o- 
thers,  perhaps,  whofe  abilities  and  ccndud  are  yet  untried. 

A    DE- 
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DECLARATION 

O  F    T  H  E 

People's  Natural  Right  to  a  Share 
in  the  Legiflature,  &'€. 

jlIlN  accurate  and  critical  knowledge 
of  Law  (fuch  as  can  only  be  acquired 
by  much  reading  and  long  experience  in 
the  proteiiion)  is  indeed  a  neceffary  qua- 
lification for  thofe  perfons  who  under- 
take to  deliver  their  opinions  concerning 
the  nicer  and  more  difficult  queftions  of 
jurifprudence ;  but,  when  the  Natural 
Rights  of  any  of  our  fellow- fubjedts  are 
apparently  at  ftake,  every  man  has  a 
right  to  judge  for  himfelf,  and  to  de- 
clare his  fentiments,  as  far  as  plaiji  con- 
eh/ions  of  reafon   and    commoji-fefife   will 

B  fairly 
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fairly  warrant ;  and  fuch  only  are  re- 
ferred to  in  the  following  Declaration  of 
the  Natural  Right  of  popular  Repre- 
fentation  in  the  legiflature. 

"  Amongfl:  all  the  rights  and  privileges 
"  appertaining  unto  us,"  (faid  that  truly 
noble  lawyer,  LordSommers,)  (i)  '*  that 
"  of  having  a  Share  in  the  Legiflation, 
"  and  being  to  be  governed  by  fuch  laws 
'^  as  we  ourfelves  (hall  chufe,  is  the  moft 
^'  fundamental  and  ejjentialy  as  well  as  the 
**  moft  adva?'iiageous  and  beneficial j  iffr." 

And  as  all  Britifli  fuhjeds,  whether 
in  Great-Britain,  Ireland,  or  the  Colo- 
nies, are  equally  free  by  the  law  of  Na- 
tiire^  they  certainly  are  equally  entitled  to 
the  fame  Natural  Rights  that  are  ejjential 
for  their  own  prefervation  ;  becaufe  ihis 
privilege  of  "  having  a  floare  in  the  legif- 
**  lation'  is  not  merely  a  Br  itijh  Rights  pe- 
culiar 

(i)  Judgement  of  v\  hole  Kingdoms,  Ijc.  p.  14. 
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culiar  to  this  ijlandy  but  it  is  alfo  a  Na- 
tural Right,  which  cannot,  without  the 
moft  flagrant  and  ftimulating  injuftlce, 
be  withdrawn  from  any  part  ot  the  Britifh 
Empire  by  any  worldly  authority  whatjo- 
ever-,  becaufe,  **  by  the  72atural  Law, 
"  v/hereunto  he  [Almighty  God] 
**  hath  made  all  rubje6i:/*  (fays  the  learned 
Hooker,)  (2)  *'  the  lawful  power  of 
making  laws,  to  command  whole  ^{?- 
liticjocieties  of  me?!,  belongeth  fo  pro- 
perly unto  the  fame  entire  focieties,  that 
*'  for  any  Prince  or  Potentate,  of  what 
kind  focuer  upon  earth,  to  exercife  the 
fameofhimfelf,"  [or  tliemfelves,]  *^  and 
not  either  by  exprefs  Commiflion  im- 
"  mediately  and  perfonally  received  from 
"  God,  or  elfe  by  authority  derived  at  the 
*'  firft  from  their  confent  upon  whofe  per^ 
^^  fofis  they  impofe  laws,  it  is  no  better 
*'  than   mere  tyranny  !     Laws  they  are 

B  2  "  not, 

(2)  Hooker's   Ecclefiaftical   Polity,    lib,   i,  {.  lo, 
p.  87. 
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"  ftpt,    therefore^    which   public  Apfro^. 

"  baiion  hath  not  made  fo."  Agreeable 
to  the  fame  juft  principles  of  natural  £- 
qutty  is  that  maxim  of  the  Engliih  Con- 
ftitution,  that  "  Laii^  to  bind  all^  niujl 
"  be  affintedto  by  all  -y'  (Principia  Leg.  et 
-ffiquit.  p.  56.)  and  there  can  be  no  legal 
appearance  oi  AJfent  without  fome  de- 
gree oi  Reprefentation, 

It  muft  indeed  be  acknowledged,  that 
the  Reprefentation  of  the  people  of  Eng- 
land is  not  fo  perfect  as  equity  may  feem 
to  require,  fince  very  many  individuals 
have  no  Vote  in  Eled:ions,  and  con- 
fequently  cannot  be  faid  expreffly  to  give 
their  Ajfent  to  the  laws  by  which  they 
.  are  governed  :  neverthelefs,  the  whole 
country  which  they  inhabit,  and  in 
which  thev  earn  their  bread,  and  even 
the  very  houfes  in  w^hich  they  live,  (whe* 
ther  they  are  houfekeepers  or  lodgers,) 

are 
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arc   reprefented   (3)  by  the  votes  of  the 

refpedlive  proprietors ;  fince  coery  Free^ 
bolder  has  a  Right  to  vote  ;  fo  that,  in 
this  one  refpedt,  the  Reprefentation  is 
general  5  and,  though  for  Jrom  equal, 
would  ftill  be  a  fufficient  check  againfl 
arbitrary  power,  and  afford  fufficient  fe- 
curity  for  the  lives  and  property  of  thofe 
perfons  who  have  no  Vote,  if  the  laws 
againft  parliamentary  corruption  (aad  ef- 
pecially  that  Ad  of  7  and  S  Wii.  III. 
c.  4.)  were  duly  enforced  ;  and  alfo  if 
all  perfons,  who  are  entrufled  with  the 
difpofal  of  public  Money,  were  required 
to  render  a  ftrid:  account  of  it,  and  to  be 
feverely  punifhed  whenever  convided  of 
exerting  the  influence  of  the  public  trea^ 
fury  againft  public  liberty  j  which  is  the 
moft  baneful  treachery  and  dilhonefty 
that  men  in  office  (who  arc  the  fervants 

of 

(3)  I  muft  beg  leave  to  refer  the  reader  alfo  to  fome 
excellent  obfervations  on  this  head,  in  a  Pamphlet 
publifhed  fince  the  above  was  writteii^  entided,  Jn 
Argument  in  Defence  of  the  Colonies ,  p.  76,  77,  and  78. 
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oi  the  Public  as  well  as  of  the  King) 
can*  poffibly  commit.  But,  notwith^ 
ftanding  the  Inequality  of  the  Englifh 
Reprefentationy  and  the  various  means 
pradtifed  to  corrupt  it,  yet  it  has  been 
the  principal  inftrument  of  preferving 
amongft  us  thofe  remains  of  natural  Li- 
berty which  we  ftill  enjoy  in  a  greater 
proportion  than  moft  other  kingdoms, 
and  has  occafioned  more  examples  of 
juft  retribution  on  ^T^?;^/^,  Traitors ,  and 
Court- Favourites,  in  the  Engliili  annals, 
than  the  hiftory  of  any  other  nation  af- 
fords; fo  that  M.  Rapin  is  thereby  led 
to  conclude  his  account  of  K.  Richard  II. 
(that  notorious  corrupter  of  parliaments, 
and  enemy  to  the  privileges  of  London 
and  other  corporations)  with  the  fol- 
lowing refledion :  "  That,  in  a  govern* 
**  ment  fuch  as  that  of  England,  all  the 
**  efforts  that  the  Sovereign  makes,  to 
"  ufurp  an   abfolute   authority,    are  fo 

"  many  fteps  which   lead  him  towards 

''  the 
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"  the  precipice."  (4)  It  is  manifeft, 
therefore,  that  the  conftitutional  govern- 
ment of  England,  even  ivith  all  its  de- 
fe6lsy  is  infinitely  better  than  any  other 
form  of  government  whereby  the  people 
are  deprived  of  their  juft  (hare  in  the  le- 
giflaturej  (5)  fo  that  the  Inequality  oi 
Reprefentation   in  this  ifland   affords   no 

juft 

(4)  **  Cell  que  dans  un  Gouvernement  tel  que 
**  celui  d'Angleterre,  tous  les  efforts  que  le  Souverain 
**  fait  pour  ufurper  un  pouvoir  abfolu  font  autant  de 
**  pas  qui  le  conduifent  vers  le  precipice.'*  Tome  3, 
Liv.  X.  p.  329. 

(5)  The  celebrated  Chancellor  Fortefcue  afferts,  that 
a  limited  or  politic  Government  (like  that  of  England) 
is  infinitely  more  eligible,  for  the  intereft  and  fatif- 
faftion  e'ven  of  the  Prince  him/elf,  than  an  abfolute  re- 
gal power:  **  Nonjugum/ed  lihcrtas  eft  politice 

**  regere  populum  ;  fecuritas  quoque  maxima  nedum 
**  plebi,  fed  et  ipsiRegi;    alleviatio  etiam  non  mi- 

**  nima  folicitudinis  fuae :" Viz.   **  That  to  rule 

**  the  people  by  Government  politic  is  no  Toke,  but 
**  Liberty,  and  great  fecurity,  not  only  to  the  fubjeds, 
**  hni  alfo  to  the  King  hi wf elf  \  and  further,  no  fmall 
"  lightening  or  eafem.ent  to  his  charge."  (De  Laud. 
Leg.  Angl.  cap.  34.  p.  78.)  So  that  thofe  politicians, 
who  plead  the  neceffity  of  fecuring,  at  any  rate,  a  ma- 
jority in  parliament,    to  vote  implicitly   for   whatever 

the 
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juft  argument  for  fetting  afide  the  Repre- 
Jentation  of  the  people  in  other  parts  of 
the  Britifh  Empire;    becaufe  experience 
teaches  us,    that  even  a  defeStive  Repre- 
7?«r^//o;2  is  better  than  none  at  all;    and 
therefore  it   is  highly  unreafonabky    and 
contrary   to  natural  Equityy   to   pretend 
that  our  brethren   and  fellow-fabjeds  in 
the  more  diftant  parts  of  the  Britiih  Em- 
pire 


the  Miniller  propofes,  do  miferably  betray  the  true 
interell  and  peace  of  their  Sovereign!  for  this  fixes 
upon  the  King  and  his  Miniflers  (as  in  arbitary  go- 
vernments) the  blame  and  ignominy  of  every  determi- 
nation that  happens  to  be  wrong,  which  would  other- 
uife  either  have  been  overruled  by  the  free  Council  of 
the  nation,  or  elfe  muft  have  been  equally  imputed  to 
the  People  themfelves  :  and  yet  this  wretched  policy 
has  alternately  been  adopted  by  all  parties,  notwith- 
ftanding  that  it  is  founded  (like  many  of  Machia- 
vel's  doctrines)  on  that  abominable  antichriftian 
principle  of  mere  worldly-minded  men,  —  **  Let 
♦*  us  do  evil  that  good  may  come;  —  *'  nAjhofe  dam^ 
**  nation  (lays  the  apolHe  to  the  Romans)  is  ju/i," 
Rom.  iii.  8.  The  e-uil  of  an  undue  parliamentary  in- 
fluence they  endeavour  to  excufe  by  the  plea  of  NeceJJtty 
for  the  Good  oi  the  State,  though  it  is  certainly  the 
moil  flagrant  Violation  of  the  fundamental  principles 
ofthe6V«/^,  and  is  abfolutely  deftrudlive  of  the  truein- 
terell  both  of  the  Prince  and  People  ! 


I    9,    li  •     • 

pire  ought  to  be  deprived  entirely  of  their 
natural  Rights  and  Liberties^  merely  be- 
caufe  our  own  l.berties  are  riQt  entirely 
perfect  I  or  becaufe  our  own  Reprefenta- 
tion  in  the  Legiflature  appears,  in  fome 
few  refpeds,  to  be  defedive !  and  it 
wpuld  be  quite  as  unreafonable  to  alledge, 
that  the  principle  or  reafon  of  the  maxim 
■JDcfore  quoted  (vvz,  \S\2XLani\  to  bind  ally 
miiflbe  ajfented  toby  all)  is  unjuft^.  and 
inconclufive,  merely  becaufe  it  would 
be  very  difficult  to  accomplifli  it  literally 
by  the  exprefs  ajjent  of  every  individual! 
^ut  it  is  clearly  fufficient  that  the  maxim 
be  conftrued  to  lignify  that  delegated  af- 
fentoi  the  people  by  a  majority  of  their 
legal  Reprejetitatives,  which  is  conftitu- 
tionally  nectffary  to  make  all  laws  bind^ 
ing'y    (6)    and  fuch  a  legal  Reprefenta- 

C  tion 


(6)   **  Nedum  principis   xcAw^tSitt,  feci  et  totius  regni 
ajje/?fu,  ipfa  (i.  e.  Anglise    llatuta)  xonduntur,  quo 
**  populi  lasfuram  ilia  eilicere  nequeuiu,  vel  non  eo- 

♦*  rum 


a 


tipn  of  the  people  is  therefore  abfolutely 
neceffary  to  conftitute  an  effeBual  Lep'Jfi 
latiire  for  any  part  of  the  BritifJ:  Em* 
pire-y  for  no  Tax  can  be  levied,  wiihoot 
manifeft  Robbery  and  Injujlice^  where  this 
legal  and  conjlitutional  Reprefentation  is 
wanting  5  becaufe  the  Engli(h  Law  ab-' 
hors  the  idea  of  taking  the  lead  pro- 
perty from  Freemen  without  their  free 
confent  —  "  \t  is  hiiquitoia'  p'  iniquum 
'<*  g/?/'  fays  the  maxim)  (7)  '*  that  Free- 


''  men 


<*  rum  commodaai  procurare,*'  i^c. **  Et  fi  fla- 

•*  tuta  hnsc,  tanta  folennitate  et  pradentia  edita,  ef- 
<*  iFiCacis  tantae,  quantae  conditorum  cupiebat  inten- 
*♦'  tio,  npn  efl'e  contingant,  concito  reformari  ipfa 
**  poiTunt,  et  non  sine  communitatis  et  pro- 
♦*  CERUM  REGNi  ILL  I  US  AssENSU,  quali  ipfa  pH- 
^^T.initus  emanarunt,"  Uc-  Chancel.  Foitefc.  de  Laudt 
leg.  Ang.  c.  18,  p.  40.  b. 

(7)  **  Iniquian  eji  ingenuls  hominibus  non  efTc  li- 
<'  beram  rerum  fuarutn  alienationem."  Co.  Lit.  223. 
And  again  :  "  Quod  noftrurn  ell,  fine  fadto  five  de- 
**  feclu  nollro,  amiiti  feu  in  alium  transferri  non  po- 
"■  teft."  8  Co.  92.  "  Rerum  fuarum  quilibet  elt 
**  moderator  et  arbiter."  Co.  Lit.  22I.  *'  Re»ula- 
*\  riter   non  valet  padum   di  re  mea   non  alienanua." 

Co; 


t  "  ] 

"  men  (liould  not  have  ^^free  difpofal 
*'  of  their  cw?!  effeBs'y' —  and  whatever 
\i  iniquitous  can  never  be  made  lawful  (8) 
by  any  authority  on  earth  ;  not  even  by 
the  un'ted  authority  of  King,  Lords, 
and  Commons ;  for  that  would  be  con- 
trary to  the  eternal  (9)  Lawi  of  God^ 
which  are  fapreme.  (ic) 

In  every   point  of  view,    the  marking  ' 
laws  for  the  fubjeds    of  any  part   of  the 
Britifh  Efrfpire,    without  their  parti ct^pa- 
tivn  and a£ent,  isiNjq^iTouSj  and  there-" ■ 

C  2  fore: 

Co.  Lit.  223.  And  again  :  **  Non  potefl  rex  fubdi- 
**  turn  renitentem  onerare  impofitionibus."  2  Inft.  61. 
from  Fortefcue,  c.  9.  and  18. 

(8)  **  Quicquid  eft  contra  normam  refti  eft  inju^ 
"  r/'fi."  3  Bulf.  J13.  And  **  Lex  neniini  operatur 
*'  iniquum  —  Ti^mixCi  (slcW  hrjuriam"  Jenk.  Cent.  22. 
And  therefore  *'  Quod  contra  legem  ft  pro  infecto 
«*  habetur.''^  4  Co.   31. 

(9)  "  Lex  eft  ah  aterno.''^  Jcnk.  Cent.  34. 

•  (10)  —  "  Etiam  fi  aliquod  ftatutum  effet  editum 
•*  contra  eas,"  (leges  divinas,)  *^  nallius 'vigDrismlegi- 
**  bus  Angliae  cen/eri  J  bet,''  tfSc.  Dq61.  et  Stud,  c.  6, 
p.  18. 
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J*      - 

fore  ufikwful:  foe  though  the  purport 
of  any  law,  fo  made,  be  in  itfelf  per- 
fedbly  jujl  and  equitable^  yet  it  becomes 
otherwife  ( 1 1 )  (that  is,  ufijuji  and  /«/- 
quitousy  and  therefore  unlawful)  by  the 
want  of  thefe  neceffary  legal  Formali- 
ties  (12)  of  Reprefentation  and  Afjent : 
for  if  the  inhabitants  of  one  fart  of  the 
empire  might  determine  a  queftion,  or 
enadt  a  law,  for  the  peculiar  advantage 
only  of  that  one  party  though  to  the  ma- 
nifeft  detriment  and  injury  oi  another 
party  without  the  Reprefentation  of  the 
latter,  the  former  part  would  be  made 
judges  in  their  own  caufe ;  a  circumftance 
that  would  be  literally  partial !  the  very^^ 
reverfe  of  juftice  znA  natural  equity y  and 
\vhich  muft,  therefore,   be  efleemcct  /;?- 

iquity^^ 

(11)  "  Q^i  2\\<:^\iidi^2Ll\iQXiX.  parte  ixaudita  altera,  ae- 
•*  quum  licet  dixerit,  baud iequumfecerit"  Princlp.  Leg. 
Ct  ^quit.  p.  90.  or  —  **  baud aquus  fuerit,"  6  Co.  52. 

(i?)  **  Forma  legalis  forma  ej/entialis »**     10.  Co.  — »* 
loo.     And  **  Forma  non  obfervata  infertur  adnullatio 
**  a^us»'*   I  2  Co.  7. 


iquityy  even  to  a  fundamental  maxim,  ( 1 3) 
viz.  "  ft  is  INIQITITQUS  for  any  one  to 
*^  be  a  Judge  in  his  own  cauje.'^  Paf^ 
tiality  is,  therefore,  fucti  an  aborfiination 
in  the  eye  of  the  law,  tlvat  no  Power  oa 
earth  can  make  it  lawful  :  for  "  even 
*'  an  Adl  of  F  aril  amen  f  (fays  the  karned^ 
Judge  Hobart,  Rep.  87.)  *'  made  a-r 
"  gainft  NATURAL  EQUITY,  z^  tomaM 
*V.^.  man  judge  in  bis  own  caje^  (the  ex- 
ample, obferve,  is  the  very  point  in  quef- 
tion,)  "  is  VOID  in  itfelj  -^^  for  *'  jura  ria-* 
"  turas  funt  immutabilia,"  and  they  are 
"  leges  legum." 

Every  King  of  England  (apparently 
for  the  fame  reason)  is  reftrained  by  the 
Law  from  changing  or  maki?rg  new  Laws 
*•  without  the  affent  or  confent  of  his 
*'  WHOLE  Kingdom  in  Parliament  ex- 


(13)  **  Iniquum  ed  aliquem  rei  Cat  effe  judicem." 
—  "  In  propria  caufa  riemo  judex."  Principia  Legis 
ct  ^quitatis,  p.  41.  - 


Eh] 

*^  prefeJ.''  {14)     And    the  whole  Ktng-^ 
donty  even  of  Grea f' Britain  \tk\fy   is  only 
apart  of  the  Britijh  Empire ;  and  there- 
fore,   by  a  parity  of  reafoning,    cannot 
jujlly  or  equitably  be  permitted  to  make 
laws  for  the  whole  ;  becaufe  "  where  the 
"  fame  reafon  is,  the  fame  law  (or  right) 
"  muft  prevail:"   (15)  for   "  turpis  eft 
"  pars  quae  non  convenit  cum  fuo  toto  y* 
(Plowden,   161.)  and   "  nihil  in  lege /«- 
"  tolerabilius  eft,    eandem    rem   diverfo 
^'  jure  cenferi."     4  Co.  83.     The  free 
Reprefentation  of  the  people  in  the  legif- 
lature  is,    therefore,    to  be  efteemed,    of 
all  our  Rights,  the  mojl  epntial^  (as  Lord 
Sommers  has  declared,)  to  maintain  that 
excellent  Equilibrium  of  power,  or  mixt 
government,  limited  by  law^    which  our 

anceftors 

(14)  "  Neque  Rex  ibidem,  per  fe,  aut  miniftros 
"  fuos,  tallagia,  fubfidia,  aut  qua^vis  onera  alia,  im- 
«*  ponit  legiis  fuis,  z\it  leges  eorum  mutate  'vtl  no'vas  con- 
«*  d'lty  fine  concejjione  vel  ajenfu  totius  regnt  fui  in  parlia- 
«*  mentofuo  exprefo,'"  i^c.  Chancell.  Fortefcue  de  Lau- 
dibus  Legum  Anglizc,  c.  36,  p.  84.  b. 

(15)  **  Ubi  eadem  ratio,  ibi  idem  lex,"  or  "  jus," 
Princip,  Leg.  et  ^(juii:,  p.  116.     " 
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anceftors  have  always  moft  zealoufly  af- 
ferted,  and  tranfmitted  to  us,  as  our  beft 
Birthright  znA  Inheritance  i  (i6)  fo  that 
every  attempt  tofet  the  fame  afide  in  any 
degree,  or  in  2Lny  part  of  the  empire -^  or 
to  corrupt  it  by  undue  influence  of  places 
and  penfions,  or  bribes  vfixh  public  mo- 
ney, is  Treafon  againjl  the  ConJlitution\ 
the  higheft  of  Treafon  :  (17)  and  there- 
fore 

(16)  "  Major  hsreditas  venit   unicuique  nollruni  a 
**  jureetlegibus  quam  a  parentibus."  2  Inft.  56. 

(17)  "   The/r/?  and  high eji  Treafon  is  that  which  is 
"  committed  againji  the  ConJIitution.*'    Lord  Sommers's 

Judgement  of  whole  Kingdoms,  p.  8 •*  Efl  autewi 

**  injuria  omne  quod  noT\  jure  fit.'*  Fleta,  1.  2,  c.  i. 
And,  on  the  other  hand,  **  they  neither  are,  nor  can 
**  be  Traitors,  who  endeavour  to  preferve  and  main- 
**  tain  the  Conllitution  ;  but  they  are  the  Traitors. 
♦*  who  defjgn  and  purfue  the  fubverfion  of  it  ;  they 
"  are  the  Rebels,  that  go  about  to  overthrow  the  Go- 
**  vernment  of  their  Country  ;  whereas  fuch  as  feek 
**  to  fupport  and  defend  it  are  the  truly  loyal perfom^ 
^*  and  do  adl  conformabie  to  the  ties  and  obligations  of 
**  feally."  Lord  Sommers,  p.  9.  —  Agreeable  to  this 
dodlrine  was  the  anfwer  of  Dr.  Sharp,  archbilhop  of 
York,  when  the  quelHon  was  put  to  him,  "  How  aper- 
♦*  fon,  who    had   fworn    Allegiance    to   King  James, 

*'  could. 


feiTc  iwhatfQevqr  is  -ori^lained,  that  can 
dearly  be  prgved  tp  be  contrary  tp  the 
covftitutipn^  muft  be  allowed  to  h^fm^ 
damentally  ijorongy  and  therefore  nul/ ,2,nd 
^oid  of  itfclfi  for^  "  jfubUto  fundan\^ntp, 
j?.^,  .icaditppus/'  (Jeak*  Cent.  io6.)  Bwt 
XB.ore  p^rticularfy  the  [Parjiaigfjient  b^spo 

power 

«*  CQuld,  with  a  good  confcience,  take  the  fame  oath 

^*  to  King  William  ?'*     To  which  he  replied,  "  That 

"   the  Laws  of  the  land  are  the  only  rule  of  our  con- 

***  *fc»en€e  i-n  'th-is  matter,  'and  w€  are  no  further  boiind 

*'  to  fay- obedience  to  gov«?nors,  nor  to  any  other  ^o- 

*/  vernors,  .than  the  Laws  enjoin.     If,  therefore,  King 

•♦*  'William,  in  the  eye  of  the  Law,  be  our  King,  we  muli 

<<  in  confcience  pay  obedience  to  him  as  fuch.     I  take 

^*  this**  (fays   he)   •*  for    a  certain   truth,  that,  as  the 

'**  •'La^ju  makes   the    Ktngy  fo  the  i&mt  Lanu  extencis,  or 

■**^  limits,  or   transfers^  our  obedience  and   allegiance  ; 

"**  .and  all  Oaths  impofed  by  the  Law   obiige   the  con- 

•'*  fcience   no  further  than  the  Law  meant  they  fhould 

*♦  pbl  ge.      Only  this  is  always   to  be   remembered^ 

♦*  ^hat,   whatever  Obedience  the  Laws  of  the  land  re- 

*"  quire  of  us,  it  is  to  be  underflood  with  this  provifo, 

«'<  that  it  be  not  <:ontradi£tory   to  the  Laws   of  God. 

**♦  But  in  that  cafe  we  muft  obey  pafiively,   though  we 

••  cannot  obey  adively  :  and  with  this  tacit  condition 

"  i  do  fuppofe  al!  oaths  of  fidelity  in  the  world  are 

**"given   and  taken."     Life   of  Abp.  Sharp,  part  3d, 

pag.  24,  25,  and  26.  MS.  written  by  his  Son,  for  the 

ufeof  his  Grandchildren, 
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power  to  give  up  the  ancient  and  efta- 
bliHied  Right  of  the  people  to  be  repre^ 

Jented  in  the  legijlature  j  becaufe  an  A<5t 
for  fo  bafe  a  purpofe  would  entirely  fulv 
vert  the  principles  and  conftitution  on 
which  the  very  Exiftence  of  the  legifla- 
(ure  itfelf,  which  ordained  it,  is  formed! 
fo  that  fuch  an  unnatural  Act  of  the 
ftate  would  be   parallel  to   the  crime  of 

felo  defeim  private  perfon  ;  and,  being 
thus  contrary  to  "  ibe  nature  of  things, 
**  can  never  be  rendered  'valid  by  any 
"  Authority  whatfoever."  (18)  And  in=J 
deed  it  is  laid  down  as  a  maxim,  by  the 
great  Lord  Sommers,  that  '*  no  man  of 
'*  fociety  of  men  have  power  to  deliver 
**  up  their  prefervati on ^  or  the  means  of 
**  it,  to  the  abfolute  WiH  of  any  man" 
(or  men);  "  and  they  will  have  always 
"  a  right  to  preferve  what  they  have  not 

D  *^  power 

(18)  *'  Quae  rerum  natura  prohibentur  nulla 
•*  Lege  confirmata  funt.'*  (Finch,  74.)  And  **  Nihil 
••  (juod  ell  contra  rationtm  ell  licitum."  Co.  Lit.  97, 
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'^':p.Q\Yer  to  part  with."  P.  26.   >And  if 
a  politic  fociety  has  no  juft  power  to  de- 
liMl  up  Qvtnits  C"u2;2  prefer vation,    it  cer- 
tairjly  has  ?nueb  lefs  right  to  deliver  up 
the   neceffary  prefecvation   of  other  fo- 
cieties  of  their  brethren  and  friends  (not 
reprefented  among  them)  without  their 
Confent:  and  all  fuch  attempts  muft  necef- 
ferily  be  deemed  m  J  and  inefFedlual,  be- 
caufe"  there  is  no  neceflity  toobey,  where 
\*  there  is  no  authority  to  ordain."    (19) 
For  as  it  fo  clearly  appears,    from  what 
has  been  faid^    that  Natural  Equity  does 
not  permit  even  ^fo  inferior  I^roperty  ot 
lands,  goods ^  chattels,  or  money,    to  be 
alienated  without  the   confent  ov  fault  of 
the  proprietors,  much  lefs  can  it  permit 
the  alienation,    annulling,   or  changing, 
|]f.our  mofi  valuable  inheritance,  the  Law^ 
.without  the  due  affent  and  confent  of  th 

heritors 


Avi 


(19)  "  Ubi  non  eil  condendi  authoritas,  ibi  non  eft 
;j,l|5arendi  neceffitas."  Dav.  69.      And  "  Judicium  a 
"  non  fiio  judice  datum  niiUius  eft  moment]."  laCo. 

76. 
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beritcrs  themfelves,  the  People  at  large, 
or  their  lawfa!  Reprefentatives  In  thdr 
refpediive  affembliec  or  parliaments !  (^o) 
This  is  a  neceCary  conclufion  of  reafon 
end  cotmnon-fenfe,  drawn  from  the  effed: 
and  force  of  Natural  Equity^  even  in 
cafes  of  much  lefs  conkquence  (viz. 
refpedllng  goods  and  common  pecuniary 
property)  ;-  fo  that  the  diftindlion,  which 
fome  great  and  able  politicians  have  lately 
made,,  between  T^ ax  at  ion  and  LegiJlaiioHy 
(in  the  late  difputes  about  taxing  the  Co* 
lonieSy)  was  certainly  erroneous^  though 
well  intended  ;  fince  it  plainly  appears, 
that    the    right  of  Legif.ation  is  not  lefs 

D  2  infeparable, 

(20)  "  Nam  non  poteft  rex  An 0 lias,  ad  libitum  fuum, 
*'  leges  mutare  regni  fui.  Principatu  namque  nedum 
'*  regally  fed  et  foliticoy  ipfe  fuo  populo  dominatur." 
And  again  :  "  Quia  nee  leges  ipfe*'  [rex]  **  fine 
**  fubditGrum  o.Jfenfu  mutare  poterity  nec  Jubjediim  popii- 
*'  lum  renitcntem  onerare  impojitionibus  peregrinis  ;  (juare 
*'  populus  ejus  libcre  fruetur  bonis  Juts.,   Legibus,  quai 

.  *'  cupit,  regulatusy  nec  per  regem  fuum,  ant  quemvis 
^'  oJitm,  depilatur,'^  ^c.    ChanceL  Fortefcue  deLaud. 

^  Leg,  Ang.  c.  9,  p.  2d. 
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infeparable,  by  Natural  Equity^  from 
the  people  of  every  part  of  the  Britifli 
Empire,  than  the  right  of  granting  or 
with'holding  Taxes-,  for,  otherwife,  the 
free  fubjeds  of  one  part  of  the  empire 
would  be  liable  to  be  moft  materially  in- 
jured in  their  greatefl  and  moft  valuable 
inheritance,  the  Law,  by  the  hafty  de- 
cisions of  men  on  the  other  Jide  of  the 
empire,  withw^hom  probably  they  would 
be  totally  unacquainted,  and  whofe  in- 
tereft  might  perhaps  be  as  widely  differ- 
ent from  theirs  (for  any  thing  they  could 
know  to  the  contrary)  as  their  Jituation 
upon  the  face  of  the  globe  is  diftant ; 
that  is,  as  widely  different  as  the  Eaft  is 
Jrom  the  Weji  I  Would  this  be  equita- 
ble ?    could  fuch  notorious  Injujfice  (21) 

be 

(21)  "  Si  Tijure  difcedas,  vagus  eris,  et  erunt  om- 
«*  nia  omnibus  incerta."  Co.  Lit.  227.  And,  *'  Re- 
**  rum  ordo  confunditur  it  unic?dque  jur'fdiSiio  non  fer" 
*»  njetur.''^  (4  Inft.  proem.)  For,  if  the  fundamen- 
tal^ Rule  of  the   Conilitution   be   fet  LJide  even  in  one 

injlancet 
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be  ever  made  lawful  ?  The  true  confti- 
tutional  mode  oi  co?ineBing  Britifli  Do- 
minions, that  are  otherwife  feparated  by 
Nature^  is  demonftrated  by  the  efta- 
bliflied  example  of  the  Union  of  Great- 
Britain  and  Ireland,  which  by  long  ex- 
perience has  proved  to  be  fufficiently  ef- 
feftual.  It  muft  be  acknowledged,  in- 
deed, that  an  Aft  of  Parliament  was 
made  in  the  6th  of  K,  George  I.  chap.  5. 
wherein  it  is  laid  down  that  "  the  King 
"  and  Parliament  of  Great-Britain  may 
"  make  Laws  to  bind  Ireland ^  (22)  But, 

as 

injlanccy  the  baneful  influence  of  fuch  an  evil  prece- 
dent will  foon  prepare  the  way  for  the  Dejlruaion  of  the 
nvhole  Liiiv ;  becaufe,  *'  uno  abfurdo  dato,  injinita  fe- 
*'  quuntur.'^   1  Coke,   102. 

(22)  If  the  preceding  arguments  are  not  fufficient 
to  prove  in  what  light  the  faid  Aft  is  to  be  coniidered, 
yet  the  prefent  dijtind  and  feparate  Jurifdlaion  of  the 
Irijh  Parliame7it,  the  Continuation  of  their  ancient  and 
coiifiitutional  Pri'utleges,  notwithltanding  the  docbrine 
afierted  in  the  faid  Aft,  and  their  annual  TranfaiHons, 
both  in  Taxation  and  Legijlation,  are  Fads,  which 
prove  (better  than  Argumsnts)  that  the  people  of  Ir^. 

land 
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asi^it  does  not  appear  that  the  Parliament 
of  Ireland  ever  acknowledged   or    gav^ 
^c        -1.^'^^'  any 

hftd  have;  an   inherent  Right  to  enad  Laws  indepen- 
dent of  the  Britiili   Parliament  ;  otherwife  the  King's 
JJpnt  would   not  be  luiiicient  to  /ender  the  laid  laws 
^valU  and  binding  without  the  efpecial  approbation  and 
confent  alfo  of  the    Britifh  Parliament,  which  indeed 
is  ne^ver  required  ;  fofar  is  it  from  being  necejfary  !    And, 
farther,  the  inhabitants  of  Great-Britain  would  think 
k  extremely    unreafcnable   and  unjufl,  if  the  Parlia- 
ment of  Ireland  fhould  claim  a  Right  of  making  Laws, 
with  the  Kind's  afTent,  to  hind  my  part  of  this  Ijland  I 
The  Argument  is   reciprocal.:    lb  that,  if  we   ihOuld 
fCally  deteft  fuch  a  meafure  againfl  ourfelves,  the  Lanxj 
&f  Lan/js  fotbids  US  to  claim  the  like  power  over  any 
of    our   fellow-fubjeas,     without    their   free    confent. 
**   Non  facias   alteri    quod    tibi    non    'vis  feri.''*       This 
fs  laid  down  as  one  of  the   moll  common  precepts  of 
the  Law  of  Rcafon   (Do6l.  and  Stud.  c.  2,   p.  7.)  i   ^"^ 
iuch  is    the  immutability  of  the  Laiv  of  Reajont  that 
€i?ainft  it   there   can    be    no  prefcripticn,  fatnte^   or  cuj- 
tom  ;  and,  if  any   are  made  contrary  thereto,  they  are 
not   to  be  eileemed  ftatutes   Or  cuft^ms^   but   cormpleltty 
3.  e.  Corruptions   or  Depravities  —  **  Non   funt    lla- 
'^  tuca  {I'^Q  confuetudines,  fed  corruptelaJ*^    D06I.   and 
Stud.  c.  2,  p.  5.       To   the  fame  eiFea   is   that   Com- 
mand of  Chrift   himfelf,   (recorded  in  Matt.  vii.   I2.) 
which  our  Lord  declared  to  be  **  the  Law  end  the  Pra- 
*■*  phets',''^   viz.   *'   Whatfot'ver ye  would  that  men  Jhould  do 
*  *  to  you,  do  ye  e^ven  fo  to  them  :  for  this  is  the  L  a  w  a  n  D 
*•  THE  pROfHF-ts"  :  fo  that  it  may  juftly  be  intitled,. 
the  L^^w  &f  laws  ;    Slid  a  ilatute,  therefore,  which  is 

contrary  thereto,  is  d'.ubly  unlawfuL 

^  The 
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zn^  formal  AJjait  to  the  faid  Aft,    the 
fame  muit  n^ceiTarily  he  gpn(idered  ^s  g. 

The  feparate  intereds  ot  the  'two  Kingdoms  are  fuffi- 
cientiy  reftrained,  with  refpedl  to  each  other,  by  oar 
excellent  Conliitution  ofiScate,  which  .requires //6^^ 
fent  of  the  People ^  (that  is,  of  thcfe  which  are  concerned 
refpe£live]y,)  to  render  any  La<^v  <i;alid  zx\^  hindijig 
uppn  either  nation  ;,  which,  the  fgre^ping  argunieat^ 
demonftrate  :  and  I  hope  the  ingenious  and  fenfiWe 
author  of  the  argument  in  defence  of  tli«Colonie« 
(lately  publilhed)  will .'ackacwledg,^,. tha;.his  has  >H- 
lowed  coo  much,  when  he  admits,-  fn' page  i  14,  tHa't 
•^  the  ^whole  kingdom  of  Ireland  is  bomid  by  the  Ads  of  the 
**  fupreme  LfgiJIature,  &c."  which  do^iine  leads  him 
afterwards  to  make  a  Uiilindion  betxye^ii  X;^^tipn  ^^v^ 
Legillation.  ,    j  >o  , 

And  again,  .the  twq  king4oais.^£9  fg  ii.i'wly  '^Ai^^tft 
hy  the  bands  of  4lkgi.ancey  Ip  om Mea^,  (53^  -i)4or>archyj 
ef  limited  po^w^r,  that  their  interefts  jp  ail  material  ^^^ 
/#rW  exigence?  ^rt  ,thereby  rendered  rri2it\ial^  sl,%\\%\\  ^ 
their  int^rn^l  intereu,  in  the  maini^pance  of  ^^tund 
snd  confiitutional Lib£riy,  in  each  kingdom  jrefp^ftiveiy  ^ 
b^aufe  one  of  them  cannot  be  deprived  pi  this,  (a^ 
they  are  governed  by  the  fcu2;i  Head, J  W'ithoijt  h^itcQ- 
ing  the  delliru^ion  of  the  oxhi^r.  And  this  intim?^te 
connexion  of  mittual  intereft  in  th"  conftitutioji  of 
flate,  and  in  the  reciprocal  enjoyment  of  they?iw£'  rea- 
fonabk  common  Lauu,  (whereby  each  kingdom  enjoys 
an  Equality  of  privilege,  aad  natural  freedom,)  ren- 
ders tk«  Union  of  the  two  ki-agdoans  m£>re  j"Ji  and 
jt^uiudlty    and,    confeq^uently,    moj^^e^  j^ife  and  durable , 

tkatv 
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mere  afertion  on  one  part,  at  the  makings 
of  which,  the  perfons  moft  materially 
concerned  on  the  other  part  were  neither 
UEARDy  nor  reprefented !  a  defe6t(23)  the 
moft  notorious  that  can  poffibly  be  attri- 
buted to  afay  proceeding,  either  in  the 
enaBing  or  execution  of  Laws  !  and  there- 
fore itis  to  very  little  purpofe  to  cite  the 
faid  Ad:  as  a  Precedent  for  taxing  the 
American  Subjedts  without  their  Confent; 

for 

than  it  could  poffibly  have  been  made  by  any  other 
means :  and  the  inhabitants  of  both  iflands  (though 
fprung  from  a  variety  of  jarring,  jealous,  and  fierce 
nations)  have,  by  thefe  means,  acquired  a  certain  mu- 
tual confideration  for  each  other,  zs/ellonv-fubjeiis,  which 
could  never  have  been  produced  by  mere  alliances, 
guarantees,  or  defenfive  leagues,  nor,  perhaps,  by 
any  other  mode  of  government  whatever,  than  that 
by  which  divine  Providence  has  effefled  it ;  i^zz.  the 
Englifh  Conftitution  :  this  has  firmly  united  the  Strength 
of  the  two  Iflands  ;  whereby  reciprocal  fuccour,  in 
time  of  need,  is  infured  to  both. 

(23)  "  Qui  aliquid  ftatuerit,  parte  inaudita  altera, 
**  licet  asquum  dixerit,  baud  aquum  fecerit  :"  fo  that, 
if  any  a6l  is  ever  fo  jufl  in  itfelf,  yet  it  becomes  other- 
ivije  (that  is,  unjuji  and  iniquitous^  as  is  before  re- 
marked) by  the  want  of  thefe  legal  formalities. 
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for  the  privileges  which  the  Parh'ament 
of  Ireland  has  maintained  and  enjoyed, 
both  before  and  fince  that  time,  (clearly 
diftind:  and  feparate  from  the  Britifh 
Parliament,)  aiford  a  better  and  more 
authentic  precedent  on  the  other Jide  of 
the  queftioriy  (viz,  in  behalf  of  the  peo- 
ple's natural  Rights,)  than  the  Adl  itfelf, 
does  againft  them:  for,  as  the  King 
and  the  People  (including  the  Lords  and 
Commons)  of  Great-Britain,  conftituta 
ihtfovereign  Power  (under  God)  or  Le- 
giflature  of  Great-Britain,  fo  the  King 
and  the  People  of  Ireland  are  the  natu- 
ral and  conftitotional  Legiflature  or  State 
of  that  kingdom,  and  adually  exercife 
(both  in  Legijlation  and  Taxation)  their 
diftindl  jurifdidion,  to  this  day  ;  which 
is  the  beft  proof  of  their  Right:  and, 
in  like  manner,  according  to  this  ancient 
and  eftablifhed  legal  precedent,  the  King, 
together  with  the  People  of  every  dif- 
tindt  province,    fubjed   to   the  imperial 

E  Crown 
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Crown  of  Great- Britain,  and  detached 
(as  Ireland  is)  from  this  ifland,  ought  Uy 
be^  and  have  been,  efteemed,  from  the 
firft  eflabhiliment  of  our  colonies,  the 
only  proper  and  conftitutional  Legifla- 
ture  for  each  province  rej feci ively,  (24) 
becaufe  the  Reprefentation  of  the  People^ 
in  every  part  of  the  Britlfli  Empire,  ia 
abfolutely  neceffary  to  conftitute  an  ef^^ 
fedual  LegiJJaturCy  according  to  the  fun- 
damental principles  of  the  Englifli  Con-. 
ftitntion^    for  none   oi  i^itmy  Jeparatel)\ 

can 

(24)  Every  eftablifhment  in  the  American  Colonies 
has  been  fettled  by  our  anceftors  as  nearly  as  pofuble 
tOk  the  conftitutional  form  of  government  in  the  Mo- 
ther-Country  ;  and,  as  the  advantages  of  this  mode 
have  been  proved  by  the  experience  of  more  than  a 
ctntury  ;  (fee  an  argument,  juH  publifhed,  in  defence 
of  the  exclufive  Right,  claimed  by  the  Colonies,  to 
tax  themfelves,  p.  36,  39,  44.)  it  is  very  dangerous 
(now  that  ths  Colonies  begin  to  be  filled  with  people) 
to  vary  the  ancient  and  approved  Form  of  the  Confti- 
tution.  "  Periculo/um  eji  tes  novas  et  inujitatas  indu- 
^*  c&Ke,**  Co.  Lfit.  579.  And,  **  Claufulas  ineonfuetas 
•^  femper  inducunt  fufpicionem."  3  Co.  81.  And 
ao-ain,  *♦  Qu3e  praster  confuctujinem  etmorem  majorum 
**  fiunt  neque  placent,  neque  rc6la  videnttir"  4  Cos. 
78..  And  laftly,  ♦*  Whatsoever  is  againft  the  Rule  of 
**  Lav/ is  inconvenient."  Co.  Lit.  p»  379. 
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can  be  cfteemed  a  competent   Legijlature 
to  judge   of  the  other's  jR/^to,    without 
the  higheft  injuftice  and  iniquity  5    which 
is   before    demonftrated    by  fome  of  the 
firft    maxims   or     principles  of    Reafon. 
And  yet,    howfoever   diftindl  thefe  feve- 
ral  parts  or  provinces  may  feem,  in  point 
of  fituation,    as  well  as  in  the  exercife  of 
a   feparate    legiflative   power   for   each, 
(which    conflitutional  Right   they  have 
enioyed  beyond    the   memory    or  man,) 
they    are  neverthelels   firmly   united    by 
the  circle  of  the  Britilh  Diadem,  (o  as  to 
form  o?ie  ijajl  Empire,    which  will  never 
be  divided,  if  the  fafe  and  honefi:  policy 
be  adopted,    of  maintaining  the  Britifi 
■Cmfxitiition  inviolate,    in   all  parts  of  the 
Empire :    for  it    is  a  fyftem  fo  natural^ 
fo  bencjicia!^    and  fo  e?igc?ging,    to  the  ge- 
nerality of   mankind,    that  by  the  fame 
means  we  might  hold  tbe  E^npire  of  the 
Werld,  were  the  laws  of  natural  Equity, 
Juftice,    and   Liberty,   to  be  flrictly  ob- 

E  2         '  fcrved, 
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ferved,  and  the  abomination  ox  domejiic  (25) 
as  well  as  political  Slavery  abolifhed  ! 

On  the  other  hand,  it  is  not  only  'Trea- 
fon  againft  the  Conjlitution  to  attempt  to 
deprive  any  free  Britifli  Subjefts  of  their 
natural  Right  to  a  Share  in  the  Legtf- 
lature^  (26)  but  it  is  equally  derogatory 
and  injurious  to  the  Authority  of  the 
Crow^n;  (27)  becaufe  a  King  of  Eng- 
land 

(25)  The  toleration  of  domefllc  Slavery  in  the  Colo- 
nies greatly  weakens  the  claim  or  natural  Right  of  our 
American  Brethren  to  Liberty.  Let  them  put  away 
the  acciirfed  thing  (that  horrid  OppreJJton)  from  among 
them,  before  they  prefume  to  implore  the  interpofition 
of  di'vine  Jujlice  ;  for,  whilft  they  retain  their  brethren 
of  the  nvorld  in  the  moft  Ihameful  involuntary  fervitude, 
it  is  profane  in  them  to  look  up  to  the  merciful  Lord  of 
all,  and  call  him  Father  ! 

(26)  **  To  extend  the  Governor's  Right  to  com- 
«*  mand,  and  Subjed's  Duty  to  obey,  beyond  the 
*•*  Laws  of  one's  country,'*  (faid  that  learned  lawyer, 
LordSommers,)  "  is  Treason  againft  the  Conftitu- 
**  tion,  and  Treachery  to  the  fociety  whereof  we  are 
**  members."  Judgement  of  whole  Kingdoms,  i^c. 
p.  6. 

(27)  *^  Nor  is  it  merely  the  firft  and  higheft  Trea/on 
**  in  it/elf,  that  a  member  of  a  political  fociety  is  ca- 

**  pable 
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land  has  no  legal  Authority  to  govern  by 
any  other  mode  than  that  limited  go- 
vernment called  the  EngliJIo  Conjlitutioriy 
which  he  is  fworn  to  maintain;  for  fuch 
is  the  frailty  of  human  nature,  that  no 
man  or  body  of  men  vi^hatever  is  to  be 
entrufted  with  the  adminiilration  of  go- 
vernment, unlefs  they  are  thus  limited  by 
LaWy  and  by  a  due  Reprefentation  of 
the  people  at  large,  fubjedl  to  a  frequent 
appeal,  iy  Ele^ion,  to  the  whole  body 
of  conflituents  :  for  it  is  a  maxim,  *^  that 
"  he  who  is  allowed  more  Pcivcry  by 
"  LaWy  than  is  fit,  (or  equitable,)  the 
*'    fame  will  ftill  defire  more  Powder  than 


"    IS 


'  pable  of  committing,  to  go  about  to  fubvert  the  Con- 

*  Jiitution  ;   but  it  is  alfo   the  greatfj}  Trea/on  he  can 

*  perpetrate   againft    the  Per/on,  Cronxjtiy    a?2d  Digftty 
^  of  the  King'y    for   fuch   aa    endeavour  both   annuls 

*  and  vacates  all   his   title   to    fuperiority   over  tho  e 

*  above  whom   he   was  exalted  from   the  common  le- 

*  vel   by   'virtue  of  the  Cofifitulion^   and  deprives  him 

*  of  all  rightful  and  legal  claim  of  redoral  authority 

*  over   the  fociety,   by   deflroying  the  alone  founda- 

*  tion  upon  vvhich    it   was  eredled.   and  by  which  he 

*  became  veiled  with  it/*  l^c.  Ibid.  p.  9  3c  10. 
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*'  is_  already  lawful:'*  {2%)  fo  that  no 
Power  on  earth  is  tolerable  without  a 
juft  limitation ;  and  Law,  which  ought 
to  be  fupreme,  (29)  cannot  fublift  where 
JVill  and  Pleafure  are  abfolute,  whether 
it  be  the  Will  of  oney  of  a  y^'w,  or  of 
many, {1,0) 

A  King,  therefore,  who  prefumes  to 
zdi  without  the  conftitutional  limitation^ 
deftroys  the  foundation  of  his  own  au- 
thority ;  for  the  moft  refped:able  and 
moft  ancient  writer  on  the  Englifh  Con- 
ftitution  aflures  us,  that  "  there  is  no 
"  Ki7tg  where  Will  rules^'  (or  is  abfo- 

lutej 

(28)  "  Cui  plus  licet  quam  par  eft,  plus  <vult  quam 
««  licet.**  2  Inft.  465. 

(29)  **  Firmior  et  potentior  eft  operatlo  legis  quam 
'*  difpofitio  hominis."  Co.  Lit.   lo^. 

(30)  "  Whofoever"  (fays  AriftotU)  **  is  governed 
**  by  a  man  ^without  LanjOy  is  governed  by  a  man  and 
^*  by  a  beajl."  Lord  Sommers,   N.  i  {. 

"  Ipfe  autem  rex  non  debet  e/Te  Tub  homine,  (^d  fuh 

*•  Deo,  et  fub    lege  ;    quia    lex  facit  regnn,     Attribuat 

-*^  igitur  rex  legi  quod  kx  attribuit  ei,  videlicet  domi-' 

**  nationem 
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hte^)  "  and  not  Law''  (31)  The  fame 
dodtrine  is  exprefled  ftill  more  clearly  in 
the  old  Year  Books,  (32)  that,  **  if 
*'  there  was  no  Law,  there  would  be 
**  no  Kingy  and  no  inheritance." 

For  thefe  plain  reafons,  whenever  the 
Enghfli  Government  ceafes  to  be  limited^ 
in  any  part  of  the  Britifli  Dominions,  it 
ceafes  to  be  lawful! 

And  therefore  the  fatal  confequences 
of  proceeding  to  enforce  the  execution 
of  any  Adrs,    or  Refolutions,    for  the  ef- 

tablifliing 

"  fiattonem  et  potejlatem :  non  ejl  enim  rex  uhi  donunatur 
**  ^volufitas,  et  non  lex.''*    Brafton,   lib.  i,  c.  8.  --    ■    ■■ 

**  Rex  aulem  habet  fuperiorem,  Demn.   S. Item 

**  Jegenii  per  quam  fa^us  eji  rex.  —  Item  curiam  fuam, 

"  l^c. Et   idco  fi  rex   fuerity?/,^y;-<^^o,  i.  q.  Jine 

**  lege^  deben^  ei  frsnum  ponere,"  i^c.  Bradl.  lib.  2, 
e.  21,  p.  34. 

(31)  —  "  Non  eJi  enim  rex  obi  dotninatur  ^vskiTHmy  et 
^*  non  hx."  Bra£l.   lib.  i,  c.  8,  p.  5,  b. 

(32)  "  La  ley  efl:  le  plus  haute  inheritance  que 
^  te  ray  ad  :  car  par  la  hy  i\  meme  et  touts  fes  fujets 
♦*  font  rules,  ttf.le  ley  ne/uit,  nul  Roi,  '^  nul  inhe-, 
**  ritancet  fera^   19  Hen.  VI.  63. 
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tabllfliing  fuch  unlimited  and  unlaw- 
f^KSS)  Government,  is  more  eafily  con- 
ceived than  expreffed  j  becaufe  **  the 
•*  condition  of  all  fubjefts  would  be  a- 
"  like,  whedier  under  abfolute  or  limited 
«*  Government,  if  it  were  not  lawful  {2^) 
'"  to  maintain  and  preferve  thofe  limita- 
"  tions,  fmce  fFill  and  Pleafure,  and  not 
"  Law,  would  be,  alike  in  both,  the  mea^ 
"  fure  of  obedience  \  for,  to  have  liberties 
"  and  privileges,  unlefs  they  may  be  de- 
.  "fended,  and  to  have  none  at  ally  is  the 
"  fame  thing  as  to  be  governed  by  inere 
^^  Will  and  Pleafure'  (Lord  Sommers, 
p.  24.) ;  and  "  mifera  eft  fervitus  ubi 
**  jus  eft  vagum  aut  incertum." 

(33)  **  Ubi  non  eft  condendi  authoritasy  ibi  non  eft 
"  parendi  neceffitas."  Dav.  69.  Prin.  Leg.  et  ^Equit. 
p.  117. 

(34)  *'  Infaper  lex  rationis  permittit  plurima  fieri, 
««  ut  fcilicet  quod  licitum  eft  'vim  rui  repellere,  et  quod 
**  fas  unicuique  fe  tueri  et  rem  fuam  defender e  contra  'vim 
"  injujiam^  Doft.  ct  Stud.  c.  2,  p.  8.  —  See  alfo 
Bradon,  lib.  4,  c.  4,  p.  162.  b. 

GRANVILLE  SHARP. 

Old-Jewry,  London, 
June  25,   1774. 
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fC    O    P  Y.) 

Extract  of  a  Letter,  on 
foregoing  Subj'e'dl,  to  a  Friend 
iii"^  America, '^ dated  Febru- 
ary 21,   1 774. 


fc      *     .  *      #      «      «      •      • 


*      ■»irr!!* 


9t  '/    »•■ 


I  have  alfo  fent  you  a  book  lately  pub- 
liflied  by  Dr. ,  refpedting  the  go- 
vernment of  the  Britiili  Colonies. 


The  reafon  of  my  fending  the  latter  is 
not  becaufe  I  approve  of  it,    or  have  the 

F  leaft 
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lead  connexion  with  the  author  -,  but,  on 

the  contrary,  that  you  and  your  friends 
in  America  may  be  aware  of  the  uncon- 
ftitutional  doftrines  which  are  thereby 
propagated  amongft  us.  I  have  not,  in- 
deed, had  opportunity  to  perufe  it  re- 
gularly 5  neither  do  I  now  think  it  ne- 
ceffary  to  do  fo ;  for  I  was  lucky  enough, 
when  I  firfl:  took  it  up,  to  turn  over  a 
few  pages  in  the  fourth  part,  containing 
five  propofitions  upon  the  point  in  quef- 
tion,  whereby  the  author's  fentiments 
and  intentions  may  be  fufficiently  known 
without  defcending  to  his  arguments  up- 
on them ;  for  not  one  of  them  (not  even 
the  5th  and  laft,  which  he  himfelf  pre- 
fers) can  poffibly  be  reconciled  either  to 
Law^  Equity y  ov  foimd  Politics '^  fo  that 
if  the  dodor,  with  the  fame  negkH  of 
Law  and  conflitutional  Principles^  had 
multiplied  his  propofitions  to  the  number 
of  an  hundred  times  five  y  he  would  not 
have  been   able  to  lay  down  a  plan  or 

mode 
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mode   of  government  tolerably  fuitable 
to  the  cafe  before  him  ;  becaufe,  in  this, 
as  in  many  other  things,  there  is  but  one 
righty    though    very  many   wrong    me- 
thods of  proceeding  \  and  the  doctor  has 
unfortunately  forgot  to  ftate  the  only  right 
propofition^   upon   ihe  fubjed:  in  queftion, 
that  can    be   admitted    confillently  with 
the  necefl'ary  principles  abovementioned 
of    LaWy     Equity y    and  found  Politics  5 
viz.   to   do  jujiice  to  our  brethren  of  A- 
merica ;  that  is,   to  govern  them  accord- 
ing  to   the  eftablillied  Principles  of  the 
Englifti  Conftitution,  and  known  Laws 
of  the  Land,    and  candidly   to  acknow- 
ledge their  unalienable  right  to  the  fame 
happy  privileges    by  which   the  liberties 
of  the    mother-country    have    hitherto 
been   maintained  5    the  mofi:  effentiai    of 
which  is  the  privilege  of  paying  no  other 
taxes  than  what  are  voluntarily  granted 
by  the  people  or  their  legal  reprefentativcs 
in  general  councils  or  parliaments. 

F  2  Dr. 
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Dr.  "■,-,.,  ■  is  inexcufable  for  having  o- 
rpitted  xhAsJixth  Propqfition!  for  he  can- 
not be  ignorant  of  the  legal  and  eftablilhcd 
mode  of  extending  the  Englijh  Confciiution 
to  countries  detacp^d frojn  this  ijlandy  be- 
caufe  we  have  "a,  flapding  precedent  and 
example  (w^iph,  h^S  Ipng  fubfifled,  and 
has  been  univcrfally  allowed)  intheprefent 
gpjrernment  of  Ireland^  for  that  ifland, 
thoup-h  uDJuftly  cojiquered  by  our.ancef- 
tors,  enjoys  (or,,  2,y  leaft,  is  allowed  to 
be  entitled  to)  the  fame  conftitutional 
privileges  as  the  feat  of  empire,  England 
itfelf.  The  refpedlive  Parliaments  of 
the  two  iilands  ^xt  entirely  independent  of 
each  other  \  they  feparately  grant,  from 
time  to  time,  the  neceflary  fupplies  to 
the  (late  ;  and  no  man  may  prefume  to 
deny  their  right  of  enquiring  refpedivdy 
into  the  application  of  them.  But,  not- 
withftanding  this  diftind  ceconomy,  and 
the  entire  independency  of  the  natives  or 

fubjedts, 
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fubjedls,  with  refped:  to  each  other,  yet 
they  are  firmly  united,  by  the  bands  of 
allegiance^  to  07ie  Head  (or  Monarchy) 
of  limit ed- power y  whereby  they  enjoy  the 
privileges  of  the  fame  reafofiable  common 
LaWy  and  the  fame  excellent  Conjlitution 
of  ftate :  fo  that  the  equality  of  privilege 
and  condition  renders  the  Union  more  juft 
and  equitable,  and  confequently  more 
fafe  and  durable,  than  it  could  poffibic 
have  been  made  by  any  other  means, 

:■   And   the  inhabitants  of  both   iflands 

(though  fprung  from  a  variety  of  jarring, 

jealous,    and   fierce   nations)   have,     by 

this    means,    acquired  a    certain  mutual 

tonf  deration,  for    each   other,    as  fellow^ 

fubjeBsy    v/hi<Qh.  could  never  have  been 

produced  by  mere  alliances,  guarantees, 

or  defenfive  leagues,  nor  perhaps  by  any 

other    mode    of  government    v/hatevei:, 

than  that  by   vs/hich  Divine  Providence 

has  effected  it ;  viz.  the  Englifh  Con- 

ftitution. 

This 
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This  has  firmly  united  the  flrengtb  of 
the  two  iflands;  whereby  reciprocal  fuc- 
cour  in  time  of  need  is  infared  to  both. 
This  ejiablijhed  example  of  the  true  con- 
ilitutional  mode  of  connecting  Britiih 
Dominions,  that  are  otherwife  fcparated 
by  Nature,  will  enable  us,  by  compari- 
fon,  to  difcern  the  illegality  and  injuftice 

of  Dr. 's    live  Propofitions.      The 

ftately  vine  of  Britifli  Dominion  (if  I 
may  ufe  that  fcriptural  type)  has  pro- 
videntially extended  its  luxuriant  branches 
to  the  moft  diftant  parts  of  the  earth ! 
and  will  continue  to  fpread  and  increafe 
as  long  as  yujiice  and  the  Laws  of  Li- 
berty  are  duly  maintained  by  thofe  who 
are  entrufled  with  the  adminiftration  of 
government;  (unlefs  the  wickednefs  of 
individuals^  manifefted  by  the  exercife  of 
dome/lie  Slavery  and  Opprejjion  in  the  Co- 
lonies, and  oi  pcUtical  Corruption  arid 
Venalify  at  home,  vvith  the  growing  vices 

attending 
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attending  both  refpeflively,  (hould  un- 
happily draw  down  God's  vengeance 
upon  us !  and  perhaps  our  mutual  pu- 
nilhment  is  at  this  time  impending  in 
the  prefent  differences  and  ignorance  of  . 
"the  Englifh  Conftitution)  :  But  how  will 
the  trunk  or  ftock  of  the  Britifh  Vine 
appear,  if  we  fliould  entirely  feparate  or 
lop  off  the  branches  ?  —  The  American 
Branches  are  already  detached^  indeed, 
(in  point  of  diftance,)  and  widely  fepa- 
rated  from  the  Trunk,  by  a  vaft  Ocean ; 
but  the  imperial  Crown  of  Gjeat-Britaia 
\i\  neverthelefs,  a  fufficient  band  of  u- 
nion  or  connexion  between  them,  it  be- 
ing the  legal  enfign  of  authority  for  the 
maintenance  and  execution  of  the  fame 
juft  laws,  the  influence  of  which  may, 
by  a  due  eonftitutional  exertion  of  the 
regal  Power,  be  circulated,  like  whole- 
fome  fap,  from  the  root  to  the  moft  dif- 
tant  branches. 


But 
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But    if  (according  to  Dr. -'s  5th 

propolition)  the  flouriihing  branches,  of 
North- America  were  to  be  entirely  f^pa- 
rated  from  the  trunk,  and  excluded  from 
the  circle  of  the  royal  diadem^  the  effeS 
would  be  reciprocally  humiliattng  5  for 
the  aft  of  feparation  would,  at  the  fame 
time,  unavoidably  coiitradi  the  imperial 
Authority  of  the  Britijh  Empire^  to  ^thp 
narrow  limits  of  Britifliand  Irifli  ground,, 
except  a  few  fmall  Sugar-Iflands,  peo- 
pled chiefly  by  the  mod  miferable  of 
flaves:  fo  that  both  Great- Britain  and 
her  Colonies  would  reciprocally  lofe  im- 
portance^  Jlrength,  2,ni  Jecurity^  by  the 
difunion,  A  Guarantee  of  independence 
againfl:  all  foreign  invaders,    as  propofed 

by  Dr. ,   would  fall  far  fhort  of  the 

effedl  which  we  enjoy  by  the  prefent 
conftitution,  becaufe  it  would  not,  like 
the  latter,  produce  that  mutual  confidera* 
tion  and  proteBion  which  are  due  from 

Jellow- 
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fcllow'fiibjeSls.  Our  connexion,  accord- 
ing to  the  doftor's  meafure,  would  be 
upon  no  better  footing  than  Alliances  of 
the  fame  kind  with  detached  foreign 
Powers,  which  (as  experience  teaches 
us)  fubfift  no  longer  than  the  private  iri'^j 
tereji  ovfeparate  views  of  the  contradling 
parties. 

If  all  thefe  points  are  duly  confidered, 
the  very  propofing  fo  pernicious  a  mea- 
fure muft  appear  highly  criminal,  if  not 
treafonable  !  efpecially  as  the  author  has 
been  pleafed  to  infinuate  that  there  is 
no  alternative  !  —  "  If  we  neither  can 
"  govern  the  Americans/'  (fays  he,) 
"  nor  be  governed  by  them  j  if  we  can 
**  neither  unite  with  them,  nor  ought 
'*  to  fubdue  them;  what  remains"  (fays 
he)  "but  to  part  with  them  on  as  friendly 
**  terms  as  we  can  ?"  But  is  it  not  Trea- 
fon  againft  the  Crown  to  infinuate  that 
the  Americans  cannot   be  governed^    as 

G  well 
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well  5s  Trcafon  againft  the  People  at 
large  to  fey  that  we  cannot  unite  with 
oiur'AmeFiGan  Brethren,  when  there  is  ^ 
'  conftitutional  mode,  both  oi  Go%>ermnen^ 
and  Union^  eftabli&ed  by  law,  ^nd  an 
unqueftionable  precedent,  the  ohfcrvance 
o/ which  would  undoubtedly  fatisfy  ev^ry. 
honeft  American  Subjed? 

The  adyocatfs  f^r  the  jurirdi^ion  of 
\}^^l^n\iQk^  F^rlmment  in' -.AMi^'icay  Uk,^ 
ajU  promoters  of  bad  meafures^  will  nql 
j^V^Q  reprefgnMl¥>(e>  ^Mt  oppofe  th^rp, 
^s  licentious  apd  difafFeded  perfuns  -,  and 
l^pseyefore,  as  it  is  highly  neceffary  for 
th^  general  welfare  aad  fubfiftence  of  the 
Britifh  Empire,  both  in  Europe,  Afia, 
and  America,  (upon  the  principles  already 
explained,)  that  we  Should  ftiidily  main- 
tain our  Loyalty  to  the  Crcwp,  at  the; 
feme  time  tha|[  we  fteadily  airer,;  oyr  le- 
gal and  conftitutional  Rights,—^  I  thijp]^, 
Vje  oyght  tp,  Icfe  no  proper:  ^ppprt'i^nity 

of 
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of  expreffing  our  perfonal  attachment  to 
the  Kthg  and  the  roydl  Family^  who,  in 
themfelves,  indeed,  are  truly  amiable  and 
worthy  of.efteem  -,  but  it  is  very  diffi- 
cult, in  ttiis  World,  to  guard  againft 
mifrepreientation  and  bad  advice  5  how- 
ever,  Itrufl:  that  a  fteady  perfeverahce  in 
Love  and  Duty  will  be  the  true  means 
of  your  prevaiiino^  in  the  end',  is  it  will 
prov^  that  your  opfirolition  is  not  occa- 
fioned  either  by.difaffedidn  or  dilloyalty^ 
but  is  /n/7^'  legal  ^Lha'cGnJiUutionaL 


loi    t'r  JatHy  njolthgHtil  ejlh>n^ 
,         Dcac^ir^_ 
2l!ar  obliged  humble  SetvdM, 
dRANVILLE  SHARP. 

.  G  2  P.  5. 
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P,S,  lam  entirely  unacquainted,  I  pro- 
fefs,  with  the  nature  of  the  Crown  Char- 
ters or  Grants  to  the  feveral  American  Pro- 
prietors ;  and  therefore  (left  thefe  (hould 
contain  any  condition  or  acknowledge- 
ment, on  the  part  of  the  landholders, 
which  may  feem  to  militate  againft  the 
foregoing  obfervations)  I  muft  beg  leave 
to  add,  that  the  legiflature  hath  agreed 
and  laid  down,  as  a  rule,  that  all  the 
ancient  arbitrary  and  military  Tenures  of 
land,  and  even  "  Socage  in  capite  of  the 
**  King,  and  the  confequents  of  the 
**  fame^  have  been  much  more  burthen- 
**  fome,  grievous y  and  prejudicial^  to  the 
"  Kingdom,  than  they  have  been  beneficial 
«'  to  the  King*  (fee  preamble  to  the  Adt 
of  1 2th  of  Charles  II.  chap.  24,  for  ta* 
king  away  the  Court  of  Wards  and  Live^ 
ries  and  Tenures  in  capite ^  and  by  Knights 
Service  and  PurveyaficCy  &c.)  5  and  for 
this  juft   reafon,    founded  on   "  former 

"  expe- 


c< 
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experience^''  *  the  Crown  hath  everfince 
been  reftrained  by  the  Law  from  granting 
"  any  Manors^  Lands,  Gf^/*  upon  fuch,  or 
indeed  any  other  conditions  whatfoevery 
than    "  free  and  common  Socage  only.''  ^j* 

I  have  heard,  indeed,  that  a  certain 
ifland  in  the  northern  part  of  America 
was  granted  to  a  noble  lord,  with  a  par- 
ticular jurifdidion,  upon  the  ancient  feu- 
dal plan,  whereby  he  is  faid  to  have 
been  eftablifhed  as  Lord  Paramount ^  with 
a  peculiar  unconftitutional  authority  :  but 
this,  I  am  willing  to  prefume,  is  merely 
report ;  and,  even  if  it  were  true,  the 
Grant  would  be  innocent  enough  in  its 

efFeds, 

•  Whereas  it  hath  been  found,  hy  former  experience, 
**  that  the  Courts  of  Wards  and  Liveries,  and  Te. 
•«  nures  by  Knights-Service,  either  of  the  King  or 
•*  others,  or  by  Knights-Service /«  c^/zVf,  or  Soccage 
**  in  capite  of  the  King,  and  the  confequents  upon  the 
**  fame,  have  been  much  more  burthenfome,  grievous, 
**  and  prejudicial,"  Uc, 

t  See  2d  and  4th  Seaions  of  the  faid  A^; 
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cfl&fts,  provided  the  people  bt  inftru^led 
!«  their  rights ;  bccauft  all  fuch  Ufl^^^ 
conditions,  as  I  hav^  mentioned,  are  ab- 
folutely  mil  and  vmdm  themfelves  5  fi)# 
th^  law  obliges  us  to  conftrue  thei^  as  if 
they  had  no  other  meaning  than  a  legal 
Gr^«/ of  lands  **  in  free  and  tofittmn  fo- 
**  ra%t:'  Sei2  the  4tB  Teaioh  of  thfe  fktd 
Aft.  "  And  be  it  fut-ther  enafted,  by 
the  authority  afoi'efdid;'  thii  all  Ye^ 
nures"  (there  is  none  excepted)  **herc- 
**  after  to  be  created  by  the  King's  Ma- 
"  jefty,  his  heirs,  or  fucceffotS,  Upon 
"  any  Gifts  or  Grants  of  any  Maiiors, 
"  Lands,  Tenements,  or  Heredit^itteht^, 

of  df^  l£.i^2Xi  M  \tihtxmntt  2i\.  th6 

common  law,  fhall  be  inyr^^^;?^^^?^- 
mo7i  Socage y  znAJhall  be  adjudged  to  be 
in  free  and  common  Socage  onely^  and 
not  by 'ithi^hts  Service/*  £^^. 
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ScLiDEO  Gloria  et  Gratia* 


A 


DECLARATION 

O  F    T  H  E 

People's  Natural  Right  to  a  Share 
in  the  Legiflature,  &'c. 

P    A    R    T'      II. 


'*  Qui  non  libere  veritatem  pronunciat,   prodltor 
eft  vcritatis."     4  Inft.  Epil. 


(( 
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PART       11. 

CONTAINING 

A    DECLARATION 

Or  DEFENCE  of  the  fame  Doctrine, 

{Fiz.  The  Natural  Right  of  th6  Peapte 
to  a  Share  in  the  Legiflature,) 

When  applied  patticularly 
T  O     T  H  E 

PEOPLE  of  IRELAND; 

In  Answer  to  the  Assertions  of  feveral  Eminent 
Writers  on  that  Point,  which  have  hitherto  been 
permitted  to  pafs  without  due  Animadversion* 


Wi 


HEN  the  Firft  Part  of  this  De- 
clafation  Was  fent  to  the  Prefs,  I  was 
not  aWafe  that  there  had  beefi  any  con- 
troverfy  before  the  lixth  of  King  George 
I.  coficerning  the  freedom  of  our  fellow- 
fabjeds  in  Ireland^  or  that  any  ^Englifli- 
rfian,   Acquainted  with  the  principles  of 

H  2  our 
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our  excellent  Conftitution  of  State,  had 
ever,  before  that  time,  prefumed  to  ad- 
vance any  Dod:rine,  which  might  tend 
to  deprive  our  Irifli  Brethren  of  their  na- 
tural freedom^  and  of  the  ineftimable  be- 
nefits of  that  happy  legal  conftitution, 
which  Britifh  Subjeds  in  general  are 
commonly  fuppofed  to  inherit  by  Birth- 
right ! 

But  I  have  fince  had  the  mortification- 
to  find,  that  fuch  great  Authorities  as 
Lord  Coke,  Judge  Jenkins,  Lord  Chief 
Juftice  Vaughan,  Judge  Blackftone,  the 
Honourable  Mr.  Juftice  Barrington,  &€. 
might  be  quoted  in  favour  of  a  contrary 
Dodlrine !  And  as  I  have  mentioned  the 
Union  between  Great-Britain  and  Ireland 
in  the  Firft  Fart  of  this  Declaration,  Qfr. 
as  an  Example  of'*  the  true  conftitution- 
**  al  mode  of  connedling  Britifh  Domi- 
**  nions  that  are  otherwife  feparated  by 
**  nature,"  I  thought  myfelf,  therefore, 

obliged 
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obliged  to  fearch  and  examine  the  grounds 
upon  which  thefe  great  and  learned  men 
have  founded  their  opinions,  that  if  they 
lliould  have  Truth  on  their  fide,  they 
might  have  the  credit  of  it  j  but,  if  not, 
that  the  Truth  of  this  important  quef- 
tion,  when  plainly  and  impartially  ftated, 
might  prevent  for  the  future  any  fuch 
undue  pretenfions  on  the  one  hand,  and 
jealoufies  on  the  other,  as  have  too  fre- 
quently occafioned  mifunderftandings  and 
controverfies  between  the  Subjects  of  the- 
two  Kingdoms. 

Lord  Hufley,  Chief  Juftice  in  the 
Reign  of  King  Henry  VII.  feems  to  have 
been  the  Firft  who  ventured  publicly  to 
^(Tert,  that  "  Statutes  made  in  England 
''  fliall  bind  the  Subjedl  of  Ireland  (j):" 

And 

(0  *'  HuiTey,  Chief  Jullice,  difoitqueles  Statutsfaits 
**  en  Angleterre  liera  ceux  de  Ireland,  que  ne  fuit  moult 
**  dedit  des  autres  Juftices,  nient  obftant  que  aucwi  de 
**  CMxfurent  en  contrarw,  opinio7ie  le  derrein  term  en  foa 
"  abfence."  Year-Book,  i  Hen.  VII.  p.  3. 
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Aiid  thutigh  th6  DoAriiie  is  {iiiednftiftl^ 
fional  and  dangerous,  if  adtiiitted  in  ^  gs-^ 
nefal  iinUfiiitfed  fenft  (2),  yet,  in  jultice  to 
judge  Hulfey,  it  iriuft  Be  allowed,  that 
his  Declaration  was  certainly  right  with 
rdfpeft  to  the  particular  cafe  then  before 

him, 

(2)  which  is  clearly  proved  by  Sir  Richard  BoJton^ 
Chancellor  of  Ireland,  in  the  Declaration,  i^c*  printed 
in  Harris's  KJbernica,  p.  29.  -^  "  A$  t(>  the  Opinion  of 
*•  Huffy,  Chief  juftice,  in  firft  of  Hen.  ^.  fol.  3.  that 
•*  the  Statutes  maete  in  England  /hall  bind  them  of  Ireland i 
*^  this  Opinion,  as  it  is  put  by  hirh  generally,  cannot  he 
**  lanio  ;  for  Brooke,  in  abridging  that  caje  in  title  Pitf^ 
**  lia?nent,  Seft.  19.  faith,  xh^tlhzt  opinion  njuas  denied  to 
**  be  la<vj,  the  lafi  term  before  ;  and  added  further,  ta- 
*'  men  not  a,  that  Ireland  is  a  Realm  of  itfclf  and  hath  a 
"  Parliament  in  itfelf  implying  thereby ^  that  Ireland 
**  could  7iot  be  bound  but  by  a  Parliament  of  Ireland*  And 
•^  according  to  that  is  the  opinion  of  the  Judges  in 
*^  20th  Hen.  VI.  fol.  8.  in  John  Pi.kington's  cafe  ;  aiwf 
**  in  2d  Rich.  Ill,  fol.  11.  in  the  Merchants  of  Wa-. 
**  tei  ford*s  cafe,  before  remembered  ;  and  likewife  con- 
*'  trary  to  the  opinion  of  Huffy,  are  the  judgements  of 
**  eight  feveral  Parliaments  in  Ireland  before  the  Sta- 
«'  tute  of  10th  of  Hen.  VII.  ^i^.  13th  of  Edw.  IL . 
"  19th  of  Edw.  II.  1 8th  of  Hen.  VJ.  29thofHeni 
**  VI.  32dHeh.  VI.  37th  Hen.  VI.  and  8th  Ed w^ 
*'  IV.  And,  fmce  the  Statute  10th  Hen.  VII.  of  five 
*'  Parliaments;  ^jit-c.  28th  of  Hea.  VIII.  53d  of  Hen,' 
**  VIU.  2S^thofEliz.  nth  of  Jam.  andiothCar. 
^'  bcTidcs  the  Statute  of  loth  of  Hen.  VII.  itfelf." 
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hitti,  which  reJated  to  ^he  exportation  of 
goods  from  Waterford :  for,  the  Irifli  fub.-f 
)c<3;a  themfelves  do  not  deny  the  jurif- 
didiion  of  Great-Britain  upon  the  high 
Seas,  npriq  matters  of  external  (3)  com- 
merce, though  the  Engliih  power,  even  in 
t}^^t  fpfpeft,  may  fornetimes  perhaps  have 
been  extended  farther  than  reafon  and 
^uity  can  fairly  warrant.  Put,  bpfgre 
Lord  Chief  Juftice  Hufly  delivered  his 
opipion,  this  proper  diftin^ion,  concern- 
ing the  Englifli  Adjrs  binding  the  Irifh  in 
e^ter?ial  Tranfadtions^  ha4  been  jmade 
(in  his  abfenqe)  by  the  other  Judges  in 

a  preceding 

(3)  This  binding  in  external  tranrailions  icem^  to 
be  allowed  (though  unwillingly)  by  Mr.  Mollyneux 
(a  5&ealou8  afferter  of  the  Ul^grties  of  Ireland  in  the 
Reign  of  King  William).  "  They  feem"  (fay^  he, 
fpeaking  of  Engliih  Ads  of  Parliament)  "  ^t  the  utr 
*^  m^2(.  reach,  to  extend  thje  jurirdidion  of  tivs  EngUfk. 
<*  Parliament  over  the  fubjedsof  Ireland,  only  in  rela- 
*^  tisntotkeiv  aQiou,  beyond  J'exfs,  o^t  of  the  Rfolm  cf  Ire- 

**  kind*  OS  thy  arf  pls^  ^n'g  ^  ^^g^f^^^ ^  f^kj^^^^^^  ^c* 
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a  preceding  term  (4);  which  accounts  for 

the  remark  of  the  Reporter,  that  this  opi- 

nion 

(4)  *«  AH  the  Judges"  (but  we  mufl:  except  Huffy) 
**  were  aflembled  in  the  Exchequer-Chamber,  and 
•'  there,  with  refpe<5t  to  the  firil  queftion,  it  was  faid, 
*•  that  the  lands  of  Ireland  have  a  Parliament  among 
**  themfelves,  and  all  Kinds  of  Courts,  as  in  England; 
**  and,  by  the  fame  Parliament,  they  make  la\ys  and 
•*  change  laws,  and  arc  not  bound  by  Statutes  (made) 
*'  in  England,  becaufe  they  have  not  here  Knights  of 
<*  Parliament;  but  this  is  underflood  of  lands  and 
*•  things  only  to  be  effeded  in  thofe  lands,  but  their 
«•  perfons  are  fubjefl  to  the  King  ;  and,  as  fubjedls, 
*'  they  are  bound  to  any  thing  out  of  that  land,  that  is 
•*  done  out  of  that  land  contrary  to  Statute,  like  as  the 
«*  inhabitants  of  Calais,  Gafcoigne,  Guienne,  ^r. 
«'  while  they  were  fubjefts  of  the  King,  and  in  like  man- 
"  ner  are  obedient  under  the  Admiral  of  England  con- 
**  cerning  any  thing  done  upon  the  High- Seas,  and 
•*  alfo  a  writ  of  error  of  judgement  given  in  Ireland 
'•  (is  cognizable)  in  the  King's  Bench  here  in  England.** 

Anno  fecundoRich.  III.  p.  12.  **  Omnes  Jufticia*- 
rii'*  (but  we  mull  except  Huffy)  *'  affociati  fuerunt 
in  Camera  Scaccarii,  et  ibi  quoad  primam  quellionem 
dicebatur,  quod  terras  Hibernian  inter  fe  habent 
**  Parliamentum  et  omnimodo  Curias  prout  in  Anglia, 
**  et  per  idem  Parliar-.entum  faciunt  leges  et  mutant 
•*  \tgcs,cinon  obligiZ'fitur per  Jiatuta  in  Anglia,  quia  non 
**  hie  habent  Milites  Parliamcnti  ;  fed  hoc  inteDigitur  de 
**  terris  et  rebus  in  terris  ill'  tantum  efficiendo,  fed 
**  perfons  ill^  funt  fubjedae  Regis,  et  tanquam  Jubjecii 

*'  erunt 


«c 
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nion  of  Chief  Juftice  Hufly  "  was  not 
**  much  denied  by  the  ether  Judges, 
**  though  fome  oi  them  were  of  acontra- 
**  ry  opinion  the  lail:  term  in  his  abfence.'* 
But,  by  the  expreffion,  that  "  if  was  not 
*^  much  denied^'  it  is  apparent,  that  the 
other  Judges  did  not  receive  the  dodlrine 
of  Chief  Juftice  HuiTv,  entirely  and  ab- 
folutely,  without  fome  demur  ;  which 
could  only  confift  in  their  adding  that  due 
difiincVion  before-mentioned  :  for  it  plain- 
ly appears  (notwithftanding  the  aifertion 
of  the  Reporter)  that  they  were  not, 
really,  of  a  contrary  opinion  in  the  for- 
mer itiXTi.  with  rerDe<5i  to  the  cafe  before 
them  3  which  related  to  an  external  tranf- 
adlicny  the  fame  that,  in  their  former  opi- 
nion, they  declared  to  be  fubject  to  the 

i  controul 


**  runt  ohligati  ad  allqaam  rem  extra  terram  illarn  fa~ 
**  cierJam  contra  Stc^tutum,  ficuc  habitantes  in  Caleiia, 
**  Gafcoignie,  Guien,  i^c.  dutn  fuerunt  fubjedli ;  et 
**  fimiliter  obedienies  erunt  Tub  Aumirall'  Anglia?, 
de  re  fa^a  fuper  altum  mare  :  et  fimilker  breve  de 
erroie  de  judkio  reddito  in  Hiberiiia  in  Banco  Re- 
gie hie  in  Anglia,"  <5f. 
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controui  of  England;  and,  therefore,  there 
was  no  reafon  why  they  fliould  "  much 
^'  deny'  the  opinion  of  Chief  Juftice  Fluf- 
fy, linee  the  particular  cafe  before  them 
did  not  require  it. 

But  the  like  excufe  cannot  be  made 
*  for  Sir  Edward  Coke,  who,  in  Calvin's 
cafe,  feems  to  have  adopted  the  opinion 
of  Chief  Juftice  Huffy,  and  yet  has  not 
confidered  the  nature  of  the  cafe  on  which 
the  fame  was  delivered,  having  declared 
a  fimilar  opinion  in  an  indilcriminate  ge- 
neral fenfe  (5),  without  paying  the  leaft: 
regard  to  ihzxjuji  diflindfion  between  the 
external  ^nd  hztenial  Government  of  Ire- 
land, which  the  other  Judges  had  before 
fo  clearly  laid  down  and  confirmed  by  an 
unanfwerable  reafon  (6)   why  the  irifh 

fhould 

(5)  **  That  albeit  Ireland  was  a  diftinft  Dominion, 
**  yet,  the  title  thereof  being  by  conqueft,  the  fame,  by 
"  judgement  of  law,  might  by  exprefs  words  be  bound 
"  by  Aft  of  Parliament  of  England."  Calvin's  Cafe, 
7th  Rep.  p.  444. 

(6)  See  the  former  note  in  p.  56.  "  Quia  non  hie  ha- 
**  bent  Milites  Parliamenti," 
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fhoiild  not  be  bound  in  the  latter  by  any 

other  laws  thanthofe  to  which  their  own 
Parliament  had  a^ented,  viz.  **  ^ia 
*'  non  hie  habent  Milites  Parliamenti  ;" 
which  Dodrine  was  agreeable  aho  to 
what  had  long  before  been  declared  by 
that  celebrated  conflitutional  Lawyer,  the  ' 
great  Judge  Fortefcue,  on  Pilkinton's  (7) 
cafe,  in  the  1 9th  of  Hen.  VI.  which  was 
readily  admitted  at  the  fame  time  by 
Judge  Ponington,  and  (for  any  thing 
that  appears  to  the  contrary)  agreeable 
alfo  to  the  opinion  of  all  the  other  Judges 
that  were  then  preientj  for,  Sir  Richard 
Bolton  remarks,  th  it  this  was  not  '*  de- 
"  nied   by    Markham,    Yelverton,    and 

I  2  "  Afcou^h." 

(7)  «<  et  auxi  laterre  de  Ireland  eft  fevepe  del* 

*^  Roiaucne  d'if\ngleterre  ;  car  fi  un  difme  ou  quin- 
**  zime  fcit  grante  icy,  ceo  ne  lier'a  ceux  d'' Ireland  % 
**  mefq;  le  Roy  manderoit  m  eel'  eftat'*  (for  eftatate) 
**  en  Ireland  Ibabz  Ton  Grand  Seel,  finon  queilsveul* 
**  en  leur  Parliament  ceo  approver  ;  mes  s'ils  veul  al- 
**  Jower  ceo,  donq  fera  tenu  la  et  ils  feront  lies  par 
«  icel'."     Year-Book  19th  Hen.  VI.  p.  8. 
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"  Afcough    (8)/'     Sir   John    Fortcfcue 
had  declared,    that,    "  it  a  tenth  or  fif- 

'*  teeiuh 

(8)  The  cafe  is  flared  by  Sir  Richard  Bolton, 
Chancellor  of  Ireland,  in  his  Declaration,  i^c.  print- 
ed in  Harris's  Hibernica,  p.  i^.  as  follows  :  **  That 
"  one  John  Pilkington  brought  a  fcire  facias  againfl 
**  one  A.  to  fhew  caufe  why  Letters  Patents, 
•*  whereby  the  King  had  granted  an  office  in  Ire- 
*•  land  to  the  faid  A.  fhould  not  be  repealed,  whereas 
**  the  faid  John  Pilkington  had  the  fame  office  grant- 
*'  ed  him  by  former  Letters  Patents  granted  by  the 
•'  fame  King,  to  occupy  to  himfelf  or  his  Deputy. 
**  Whereupon  the  faid  A.  was  warned  and  appeared, 
*'  and  faid,  *  That  the  /ant^  of  Ireland,  time  beyond  the 
*'  memory  of  man,  hath  been  a  land  feparated  and  fenjered 
**  from  the  Realm  of  England,  and  ruled  and  go-verncd  by 
**  the  cufioms  and  lanvs  of  the  fame  land  of  Ireland.  And 
**  that  the  Lords  of  the  fame  land,  which  are  of  the 
•*  King's  Council,  have  ufed,  from  time  to  time,  in  the 
**  abfenceofthe  King,  to  elect  a  Jujiice,  which  Jultice,  fo 
**  eleded,  hath  power  to  pardon  and  punifh  all  felo- 
nies, trefpaffes,  ^V.  and  to  aJfembU  a  Parliament,  and 
by  the  advice  of  the  Lords  and  Commonalty  to  make 
**  Statutes',  and  he  alledgeth  further,  that  a  Pari' amen t 
<*  was  afiembled,  and  that  it  was  ordained,  by  the  faid 
**  Parliament,  that  every  man  who  had  any  office  with- 
**  in  the  faid  land,  before  a  certain  day,  and  he  puts  the 
**  day  in  certain,  ihali  occupv  the  faid  office  by  himfelf, 
*«  or  otherwife  that  he  fhall  forfeit  his  office.  Jnd 
•*  Jhezveth,  further,  how  the  faid  John  Pilkington  cc- 
«*  cupicd  the  faid  office  by  a  deputy,  and  that,  info- 
**  much  as  he  came  not  in  proper  p-rfun  to  refide  upon 
•*  his   office  before   the  day,  ihat  his  office  was  void, 

♦'  and 


<( 
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"  teenth  were  granted  here,  this  fhould 
^*  no:  bind  thofe  of  Ireland,  even  though 

"  the 

"  and  that  the  King,  by  his  Letters  Patents,  granted 
**   the   iaid  office,  fo  become  void,  to  the  laid  A.  and 
**  prayed  that  the  laid  Letters  Patents  Ihould  be  eiFec- 
**  tual,  and    not  repealed.'     And   upon  the  plea    the 
**  faid  John  Pilkington  demurred  in  law.     In  the  ir- 
**  gument  of  which  cafe,  it  was  debated  by  the  Judges, 
**  Yelverton,    Fortefcue,    Portington,  Markham,  and 
"  Afcough,  whether  the  faid  prefcription  were  good, 
**  or  void  in  Law  :  Yelverton  and  Portington  held  the 
**  prefcription   void  ;   but  Forte/cue,   Markham,   and  Af- 
*'  coughy  held  the  prefcription  good,  and  that  the  Let- 
•*  ters  Patents   made  to  A-   'were  good  and  effeilual^   and 
ought  not  to   be  repealed  :  and  in  the  argument  of 
this  cafe  it  was  agreed,   by  Fortefcue  and  Portington, 
that  if  a  te?ith  or  ff  teenth  he  granted  by  Parliament  in 
England,   that  fnall  not  bind  them  in  Ireland;  although 
*'  the  King  fend  the  lame  Statute  into  Ireland,  under  his 
**  great  feal  ;   except  they  in  Ireland  'mill  in  their  Parlia- 
**  ment  appro<ve  it  :  but,  if  they  will  appro<ve  it,  then  it 
**  Jhall  bind  in  Ireland.     And  Portington  faid,  that  if  a 
**  tench  be  granted  in  the  Parliament  of  England,  that 
Jhall  not  bind  in  Ireland,   becaufe  they   have  not  any 
commandment   by  nvrit   to  come  to  our  Parliament  ;    and 
•*  this  was  not  denied  by  iMarkham,  Yelverton,  or  Af- 
•*  cough.     Upon  this  cafe  thefe  points   following  are 
•*   to  be  obferved  :   Firft,  that  the  Lords  of  the  Council 
"  of  heland  had  then  power,  inxht  cb/ence  of  the  King, 
**  a/:d 'vacancy  of  a  Lieutenant  or  Deputy,  to  elid  afujlice^ 
**  and  that  is  plainly   proved   by  the  preamble  of  the 
**  Statutes  of  33d  of  Hen.  VIIL  chap.  2.  in  Ireland. 
*'  The  words  are  thefe  ;    *  For  as  much  as  continually 

*♦  fithcns 
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"  the  King  rhould  fend  the  fame  Statute 
**  into  Ireland  under  his  great  feal,  ex- 
"  cept  they  will  in  theif  Parliament  ap- 
*'  prove  it  -,  but,  if  they  will  allow  it," 
(i,  e.)    ''  then   it   flial!    be  held   there, 

"  and 


.**  fithens   the  conqueft  of  this  Realm   of  Ireland,  it 
*<  hath  been  ufed  in  this  fame  Realm  of  Ireland,  that  at 
"  every  fuch  time,  as  it  hath  chaunced  the  fame  Realm 
"  to  be  deftitute  of  a  Lieutenant,  Deputy,  Juilice,  or 
*'  other  Head-Governour,   by  death,  furrender,  or  de- 
*'  parture  out    of  the   faid  Realm,    or  otherwife,  the 
*'  Council  of  this  Realm  of  Ireland,  for  the  time  be- 
**  ing,  have  ufed,  by  the  laws  and  ufages  of  the  fame, 
*'   to  a/Temble  themfelves  together ^  to   choofe  and  eled  a 
*'  juj}ice,  to   he  Ruler  and  Goverfior  of  this   Realm,   till 
**  the  King's  Highnefs  "had    deputed  and   ordained  a 
**  Lieutenant,  Deputy,  or  other  Governor,  for  the  fame 
*'  Realm;  which  jullice,  fo  being  elected,  was,  and 
**  hath  been,  always,   by  the  ancient  laws  andcuftoms 
*•  of  this  faid  Realm  of  Ireland,  authorifed  to  do  and 
**  cxercife  the  faid  rounie  of  Deputy  there,  for  the  good 
•*  rule  and  governance,  and  leading  of  the  King's  fub- 
"  jedls  within  the  faid   Realm  of  Ireland,  and  in  nii- 
•*  niilration  of  Jullice,  with   divers  other  authorities, 
**  pre-eminences,  and  jurifdi£lions,  there;  v/hichufage, 
*»  eleftion,  and  authority,  of   the  faid   Jullice;    hath 
**  been    many    times   ratified  and  confirmed  by  divers 
<**   Statutes  in  this  Realm  provided  and  made.     But  thitf 
*'  order  of  election  of  a  Jullice  is  now,  by  the  faid  Stav 
**  tuteof33d  of  Hen.  VIII.  altered;    as  by    the  faid 
**  Stature  more  at  L:rge  may  appear." 
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*'  and  they  Ihali  be  bound  by  it/'  And 
to  this  point  Judge  Portington  expreiily 
declared  his  affent  (9),  ''  Jeo  veux  bien," 
(fays  he,)  and  then  affigns  the  irxontef- 
tihle  reafon,  '*  pur  ceOy'  becaufe  they 
(the  Irifh  fubjeds)  ''  have  no  fummons 
**  with  us  to  come  to  Tarliament'' 

But  Lord  Coke  has  unfortunately  ne- 
gleded  to  weigh  the  importance  of  this 
'YAReafofiy  and  confequently  has  been  ied 
to  mifconftrue  the  dodrineto  which  it  has 
at  different  times  been  applied  by  the 
Judges  5  for,  in  Calvin's  Cail-,  (7th  Rep. 
p.  447.)  he  cites  the  opinion  of  the 
Judges  in  2d  Rich.  III.  before-mentioned, 
viz.  "  That  Ireland  hath  a  Parliament 
**  and  they  make  laws,  ajjd  our  Statutes 
''  do  not  bind  them :''  and  he  cites  alfo 
their   reafgn,    ^oiz,    ''  hecaiifi  they  do  iiot 

"'  fend 

(9)  *^ et  ai^xi  quant  a  ceo  que  Fortefcue  ad  dit, 

**  que,  fi  un  Difme  foit  grante  en  Je  Parliament  icy, 
*|  ceo  ne  liera  ceux  d'lreland  ;  Jeo  ^-veux  hien  pur  ceo  que 
"  ih  n*ont  commandment  ove  nous  per  breve  de  venir  a? 
"  Parliament."     Fear-Bock,   19th  Hen.  VI.  p.  8. 
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*'  fend  Kfiigks  to  (our)  Parliament ;" 
but  he  adds,  in  a  parenthefis,  that  "  this 
"  is  to  be  under ftood,  u?ilcfs  they  be  efpe- 
"  dally  named  (lo).'*  Thus  he  is  fo  far 
from  perceiving  the  weight  oi  the  Reafon 
affigned  by  the  former  Judges,  that  he 
has  Ventured  to  fet  it  afide  (as  if  it  had 
no  meaning  at  all)  by  the  infertion  of  an 
arbitrary  parenthefis  in  the  middle  of  the 
fentence,  without  affigning  a  ftronger 
Reafon^  or  even  any  Reafon  at  all,  for  his 
authority ;  and,  therefore,  we  are  certain- 
ly bound  to  prefer  the  Declaration  of  the 
other  Judges,  who  founded  their  opinion 
on  a  clear  legal  Reafon^  that  has  never 
yet  been  difproved  j  for  "  the  Reason 
"  of  the  Law  is  the  Life  of  the  Law''(  1 1 ). 

The 

(10)  "  And  2d  Rich.  IIL  12."  (fays  he)  "  Hiber- 
**  nia  habet  Pailiamentum,  et  faciunt  leges,  et  noltra 
«*  Statuta  non  ligant  eos,  quia  non  mittunt  Milites  ad 
•«  Parliamentum,"  (which  is  to  be  underilood  unlefs 
they  be  efpecially  named,)  "  fed  perfonae  eorum  funt 
<'  fubjedli  Regis  ficut  habitantes  in  Calefia,  Gafconia, 
*•  et  Guyan,"  l^c»  Calvin's  Cafe,  7  Rep.  p.  447. 

(11)  **  Ralio  Legis  eft  anima  Legis."  Jenk.  Ceat. 
p,  45. 


k  ^5.  J; 

The  namin(r  or  770 f  77ammg  Iceland,- 
in  our  Englifli  Ad:s,  canno*:  in  the  leaft 
afFedt  the  argument  of  the  former  Judges  j, 
for,  if  it  holds  good  to  fecure  the  Irifli  fub-| 
je(5ls  from  being  bound,  whe?2  itof  '^  ef^e-^ 
**  dally  named^'  (which  is  allowed  even" 
by  Sir  Edward  Coi^e  himfelf,)  it  certain-'' 
ly  is  equally  eiFecSlual  when  they  are  na- 
med ;  or  rather,  (I  ought  to  fay,)  the  Rea- 
fon  is  much  more  forcible  in  the  latter 
cafe,  which  apparently  enhances  the 
propriety  and  importance  of  it;  becaufe, 
when  the  budnefs  relating  to  Ireland  is 
debated,  it  is  manifeft  that  the  Iriih  fub-^ 
jedls  ftand  moft  in  need  of  a  due.  repre- 
fentatton^  which  cannot  therefore  be  de- 
n-ed  them  at  fuch  a  time,  without  the. 
moft  flagrant  violation  of  juftice  and  na- 
tural Equity  ! 

But,  left  any  of  my  Readers  fhould  ftill 
retain  any  doubt  concerning  the  ground- 
lefs  Doclrine,   broached  by   Sir  Edward 

K     •   ^  Coke," 
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Coke,  that  Englifh  Statutes  bind  in  Ire- 
land when  '"'  ejpec tally  72am edy'  I  have 
yet  another  Authority  to  add,  which 
muft  needs  turn  the  fcale,  being  no  Icfs 
than  the  teftimony  even  cf  Sir  Edward 
CoKehimfelf  upon  this  very  point!  Let 
his  own  words  judge  him. 

He  informs  us,  in  his  4th  Ihft,  cap, 
yp,  p.  350.  that  "  fometimes  the  King 
**  of  England  called  his  Nobles  of  Ire- 
*'  land  to  come  tQ  his  Parliament  oJEng- 
"  land^'  &c.  and,  after  reciting  the  form 
of  the  Writ  ufed  on  fuch  occafions  (12), 
he  addsr-^"  an  excellent  Prefident"  (fays 
he)  "  to  be  followed  whenfoever  any  Aci 
**  of  'Parliament  (JmU  he  made  in  'England 
*^  gongerning  the  Statute  of  Irelafidy'  S^c. 

Bat, 

(12)  **  10  0£lobns,  Rex,  afFe(5lans  padficum  Sta- 
<♦  turn  terr^  Hiberniae,  mandavit  Riehardo  de  Bur- 
♦^  go  Com,  Ulton.  et  aliis  nobilibus  tens  praediftae,^ 
^f  quod  fint  ad  Parlianientum  fuum  quod  fummoneri. 
•<  fecit  apud  Weftn^.  in  oftabus  fandi  Hillarii  prox. 
(^  ad  tradland.  ibid,  cum  proceribus,  &c.  regjii  fui  Ai? 
♦*  per   Statu  terras   praeditljs."       Rot.  Pari.  8.  E.    z. 
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But>  if  this  be  "  an  excellent  Prejidenty"" 
the  fame  fpirit  of  jufticej  which  inclines 
us  to  approve  it  as  fuch,  muft  needs  foriief 
us  to  condemn  the  cppofite  notiony  con- 
cerning mere  Englifti  Statutes  binding 
Ireland^  when  ''  efpecially  named:'*  ancf 
confequently  it  muft  appear,  that  Lord 
Coke  was  not  fufficiently  upon  his  guard 
when  he  advanced  this  unjaft  Dod:rine; 
And  yet,  alas !  he  has  repeated  the  fame  ^ 
in  this  very  page,  immediately  after  the  .#• 
information,  before  quoted,  concerning 
the  Nobles  of  Ireland  being  fummoned 
to  the  Parliament  of  England ;  for  he 
adds,  —  *'  and  A^'j^^r/Wic'cr^i"  (fays  he) 
"  the  Parliament  of  England  may  bind 
"  the  SubjeBs  of  Ireland  -y'  &c.  but,  it 
luckily  happens,  that  he  is  lefs  referved 
ip  this  place  than  in  the  orher  palTage  al- 
ready rnentioned,  where  ihe  fame  Doc^ 
trine  is  ^flerted  j  for  here  he  has  attempt- 
ed to  juftify  his  opinion  by  an  example, 
which,  cut  of  refped:  to  fo  great  an  au- 

K  2  thors 
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thor,  we  may,  oFcourfe,    prefumetobe 
the  very  beft  that  could  have  been  prO'-. 
duced  for  that  purpofe  5    efpecially  fmce 
he^  mentions  it    as    **  one    example  for 
^\.ma?iy 'y'  and  yet,  happily  for  the  truth, 
this  **  one  example  Jor  many  '  proves  no- 
thing fo  much  (w^hen  duly  confidered) 
as   the   direct  contrary  to  his  affertion, 
about-    binding     Ireland     "  by    fp^ci/il 
*f.  v.)Grds^'    &c.   for    it   amounts    to   an 
implied  acinowItdgeme?7ty  upon  public  re- 
cord^   of  the  injuftice   of  pretending  X^ 
*/  bind  the  Siih]e5li  of  Ireland''    v/it]ioat 
their  exprefs  confent;    being,    in  reality, 
a  copy    of  the    Fving*s    Writ     (before- 
mentioned)    to   fummon    the    'Nobles   of 
Ireland    "  to    the  Parliament   at  Weft- 
*^  minfter,  there  to  treat  with  the   No- 
",  bles,    Qc.  of  his    Kingdom  upon  the 
^^  'State  of  thefaid  Land,''    /.  e.  Ireland. 
Thus  it  is   plain  that  the  Englifli  Legif- 
lature,  even  fo  early  as  in  the  Reign  of 
Edward  11.  (by  v/hom  the  Writ  was  if- 
■     '    "  fued,) 
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fued,)  did  not  efteem  it  equitable  to  de- 
bate "  upon  the  State  of  the  jaidLand^^^^ 
(<*  fuper  ftatu  terrs  praedidae,^')  with 
out  fome  legiflative  reprefentation  there- 
of :  But,  befides  this  ''  one  example- jor 
^t^'oil^^  Sir  Edward  Coke  has  -giveii  us 
alfo,  in  the  fame  page,  a  memorandum, 
from  the  Parliament-Rolls  of  the. 35th  of 
Edw.  III.  (13)  of  Writs  being  iffued 
i'ven  to  PeereJfeSy  who,  in  their  ovva 
fight  held  lands  in  Ireland,  and  of  thefe 
no  lefs  than  nine,  to  fummon  them  to 
fend  Reprefentatives,  or  proper  perfons,  to 
confer  with  the  Parliament  5  •*  ad  mit- 
*'  tendum   fide   dignos  ad  colloquium/' 

And 


/1 3)    Rot. 
-Par!.  35.  , 
E.  3.    ir-  » 

rot.  He. 


'Anno  35.  E.  3.  deconcilio  funsmonit.  pro 
terr.  habentibus  in  Hibernia. 

Maria  ComitifTa  Norf.^ 

^lianora  Comit.  Orm. 

Jana  la  Defpenccr, 

Philippa    Comiuffa   de 
la  Marche, 


ad  mittendum  ts- 
Johanna  Fitz water,  )»de  dignos  ad  col- 


Agnes  Cora.  Penbroke, 
Margaretta  de  Roos, 
Matildis  ComitifTa  Ox- 

onise, 
Catharina  Com.  Athol.^ 


loquium. 


E  70  ) 
Ami  CQ^ftquciiitly  if  Lord  Cpk^'s  Pi«* 
trine  (for  wblth  l>e  has  cited  thefe  f|C- 
^mples)  h^4,  m  thcfi?  ^^rly  Upies,  been 
current^  viz*  that  '■  by  fpecial  'mr4s 
^  the  Parliament  of  England  may  biiid 
^  the  Sutgeds  of  Ireland,'*  it  is  apparent, 
tfcat  the  fame  could  not  have  been  un- 
derftood  in  any  other  light  than  that 
of  including  a  due  reprcfentation  of  the 
Irifh  Parliament  within  the  Parliament 
of  England  j  which  the  examples  thern- 
fclvcs  fufficiently  demonftrate  ( 14)  2  And 

that 

(14)  In  the  fame  page  likewife,  (4th  Inft.  p.  350. J 
Lord  Coke  has  produced  ftiii  more  evidence  to  provei 
the  Parliamentary  Rights  of  the  Irijh  Suhjeds  5  for  he 
cites  the  Parliament- rolls  of  10th  of  Edw.  II. — **  De 
•*  Parliamentis  Jingulis  annis  in  Hibernia  tenendis,  et 
*<  de  legibus,  et  confuetudinibus  ibidem  emendandis ;" 
and  he  remarks  therupon, — "  Hereby  it  appeareth," 
(fays  he,)  "  that  there  ijoere  Parliaments  hoUen  in  Ireland 
"  before  this  time,  and  order  taken  at  this  Parliament,*^ 
(fays  he,)  **  that  they  fhould  bje  \io\^zvi -every  year,  apd 
**  the  like  A£ls  were  made  in  England,  in  4th  E.  HL 
"  and  36th  E.  III.  for  Parliaments  to  be  hoLden  in 
•*  England  ;''  fo  that  regular  «:;?«W  Parliaments  were 
eftablifhed  in  Ireland  before  they  were  in  England! 


^  - 

ec 
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thattte  W«steally  the  ca&,  is  clearly 
ptoVfect  By  Yo^fe  other  Etiglifh  t^brd^j^ 
tfited  by  Mr.  MoUyneux,  in  his  Cafe  of 
Ii eland,  pp.  73  and  74.  whereby  it 
s^ears^  that  even  "  Knights  of  the 
Shires,  Citizens,  and  BurgefTeS,  were 
eletfted  in  the  Shires,  Cities,  and 
Boroughs,  oflrdandy  to  ferve  in  Par- 
•*  Xi'Sitr^tiX,  in  Englmd''  (15)5  ^ich  an»- 

cient 

(15)  "  Formerly**  (fays  Mr.  Mollyncux)  **  when 
**  Ireland  was  but  thinly  peopled,  and  the  Englifh 
'*  laws  not  fully  current  in  all  parts  of  the  Kingdom, 
**  it  h  probable,  that  then  they  could  not  frequently 
**  afTemble  with  conveniency  or  fafety  to  make  laws  in 
^'  their  own  Parliament  at  home  ;  and  therefarc,  du- 
*'  ring  the  heats  of  rebellions,  or  confuAon  of  the 
^*  times,  they  were  forced  to  ena£l  laws  in  England. 
**  But  thien  this  was  always  by  their  proper  Represen- 
tatives ;  For  we  find,  that  in  the  Reign  of  Edward 
the  Third,  and  by  what  foregoes,  it  is  plain  it  ^was 
**  /o  in  Ednuard  the  FirJTs  turn  ;  Knights  of  tht  Shir^ 
**  Ciiizens,  and  Burge£eu  ivere  fie^hi  in  the  Shires^  Ci>- 
f*  tieSy  and  Boroughs  of  Ireland ^  to  Jer^e  in  Parliament  4n 
•*  England',  and  have  fo  ferve^  accordingly.  Fofi, 
**  among  ft  the  records  of  the  Tower  of  London,  Rot. 
•*  Clauf.  50.  Edward  the  Third,  Pari.  2.  Meiab.  2%. 
*^.  we  find  a  writ  from  the  King  at  Weftminiter,  dl- 
^*  redled  to  J^mes  Biitler,  Lopd  Jufticeofstreland,  and 
^'  to  R,  Archbifhop  0^  Dublin,    his  Chancellor,  re- 

"  quiring 
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cient  privilege  of  the  Irijh  Commom 
has  either  been  unknown,  or  elfe  oyer-^ 

looked 

*<  quiring  tliem  to  ifTae  writs,  under  the  great  Seal  of 
"  IreUnd,  to  the  feveral  Counties,  Cities,  and  Bo- 
•*  roughs,  for  fatisfying  the  expences  of  the  m'*n  of 
"  that  land,  who  lafl  came  over  to  ferve  in  Parliament 
^  in  England.  And,  in  another  roll,  the  50th  of  Edw. 
*•  III.  Membr.  19.  on  complaint  to  the  King  by  John 
'«  Draper,  who  was  chofen  Burgefs  of  Cork  by  writ, 
'/and  ferved  in  the  Parliament  of  England,  and  yet 
•*  was  denied  his  expences  by  fome  of  the  Citizens, 
•*  care  was  taken  to  reimburfe  him. 

,  *'  If,  from  thefe  lad-mentioned  records,  it  be  con- 
^«  eluded  that  the  Parliament  of  England  may  bind 
*'.  Ireland  ;  it  muft  alfo  be  allowed,  that  the  people  of 
**  Ireland  ought  to  have  their  Representatives  in  the 
^^  Pnrliamcnt  of  England.  And  this,  I  believe,  we 
^*.  fhbuld  be  willing  enough  to  embrace ;  but  this  is  an 
**  happihefs  we  can  hardly  hope  for« 

**  This  fending  of  Reprefentatives  out  of  Ireland  to 
**  the  Parliament  in  England,  on  f^me  occafions,  wa«» 
*<  found  in  proCefs  of  time  to  be  very  troublefome  and 
**  inconvenient  ;  and  this  we  may  prefume  was  the 
**  reafon  that,  afterwards,  when  times  were  more 
**  fettled,  we  fell  again  into  our  old  track  and  regu- 
**  lar  courfe  of  Parliaments  in  eur  own  country  ;  and 
«*  hereupon  the  laws  afore- noted,  page  64*  were  en- 
**  adled,  eftablifhing,  that  nolanjomadzintheFarltament 
*^  of  England  Jhould  be  of  force' in  Ir  eland ^  till  it  fuieu  aU 
**  lowed  andfublijhsd  in  Parliament  here"    •       .*i?T;  ',' 


•. 
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looked  and  forgotten  by  Lord  Cokej  and 
'indeed  it  is  not  probable  that  the    Irifh 
Parliament  was  ever  fummoned  to  Eng- 
land regularity  or  as  a  matter  of  courfe^  to 
meet  the  Englifli  Parliament,    but  only 
on  extraordinary  occafions,  wherein  the 
Subjcdis  of  Ireland  were  particularly  coil- 
''cerned,    and  could  not,    we   may  pit- 
fume,  be    *'  fpecially  named''   and  bound 
(that  is,   confiftently  with  natural  equHy 
and  there  ov^njuft  rights)  without  their 
exprefs  a/Jent:  for  it  is  apparent  that  re- 
gular Farliajnents  were  held  in  Ireland 
both  BEFORE,  y?//^^,  and  even  during^  the 
Reigns  of  thcfe  very  Princes  who  iifued 
Writs    to    fommon    them    to   England-, 
which  latter,  therefore,  can  only  be  attri- 
buted to  fome  exfaordinary  or  pecuhar 
circumftancss,    (oat  of  common  courfe,) 
which  render  it  neceffary. 

In  addition  to  the  clear  Precedents  be* 
fore  cited,  it  may  not  perhaps  be  impro- 
per  to    take    notice  of  a    circumftance 

L  quoted 
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quoted  by  the  Honourable  Mr.  Juftice 
Barrington,  from  Petyt,  MSSv  Vol. 
XXVIL  p.  294.  for  though  it  is  not  a 
Precedent  exacSly  to  the  poiat  in  q^uef- 
tion,  (i,  e,  the  fending  Reprefentatives 
from  Ireland  to  the  Eng/ijh  Parliament  J 
yet  it  tends  to  corroborate  the  fame  equi- 
table Dodlrine  concerning  the  neceflity 
oiReprefentation  in  general,  which  ought 
to  be  the  bafis  of  all  determinations  ei- 
ther in  the  Privy^Council,  (to  which  the 
example  particularly  relates,)  or  elfe- 
where.  "  There  is  a  writ"  (fays  he)  **  of 
*'  Edward  III.  in  the  50th  Year  of  his 
"  Reign,  to  oblige  the  Inhabitants  of 
"  Cork  to  pay  the  expences  of  yohn 
*'  Droupy  who  is  ftated  to  have  been  cho- 
"  fen  by  the  Community  to  attend  the  Kings 
"  Privy 'Council  in  England  (16)."  Th  e 
Bufinefs  of  his  attendance,  however,  does 
not  appear  5  but,  on  whatever  account  he 
might  attend  the  Privy-Councily   he  was 

probably 

(16)  "  Obfervations  on  the  more  ancient  Statutes/* 
&c.  p.  145. 
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probably  the  fame  perfon  that  is  men- 
tioned in  the  record,  before  cited  from 
Mr.  Mollyneux,  by  the  name  of  'John 
Draper^  "  who  was  chofen  Burgefs  of 
**  Cork  by  Writ,  and  ferved  in  the  Par- 
"  liament  of  England ;"  for,  as  the  other 
circumftances  correfpond,  both  with  re- 
fpedt  to  the  place  from  whence  he  came, 
and  the  year  of  his  being  fent,  it  is  natu- 
ral to  conclude,  that  the  fmall  difagree- 
ment  in  the  name  may  have  been  occa- 
fioned  by  fome  accidental  miftake,  viz. 
John  Droup  for  John  Draper^  ot  vice 
verfa;  and  he  might  ferve  the  Inhabi- 
tants of  Cork  in  the  double  capacity  of 
Reprejentative  in  Parliament  and  Agent 
for  them  to  the  Privy  -  Council -,  or  per- 
haps his  fuQimons  and  attendance,  even 
at  the  Kings  Privy -Council^  might  have 
been  in  hx's  parliamentary  capacity  ^  for 
if  a  due  Reprefcntation  from  Ireland  were 
to  attend  the  King  here  in  his  Privy^ 
Council^  fuch  an  Affembly  might,  with- 

L  2  out 


[    76     ] 

out  danger,  I  apprehend,  be  allowed 
^U  the  powers  of  an  effeBnal  Lcgijlatiire 
to  bil2d  Ireland^  provided  the  refpedtive 
branches  of  Irifh  Reprefentation  be  prel 
ferved  entire  and  diftind:  5  for  the  Eng- 
lijh  Privy-Council  could  have  no  legat 
voice  in  fuch  a  cafe,  except  that  of  ad- 
vifing  the  aflent  or  diffent  of  the  Sove-^ 
peign  5  and  yet,  whenever  it  was  necef- 
iary  to  call  a  dijlindt  Irifh  Parlian^ent  in 
England,  it  is  not  improbable,  but  that 
they  might  be  fummoned  to  meet  the 
King  in  his  Privy-  Council  by  way  of  dif^ 
tinguilliing  their  feparate  Affembly  from 
the  joint-meeting  of  the  Englifh  and  Iri(h 
Parliaments  before-mentioned,  And  that 
fuch  dijiincl  IrijJj  Parliaments  have 
fometimes  been  held  in  England  ap- 
pears by  a  record  cited  by  Mr.  jMoliy- 
neux  (17),  wherein  mention  is  made  of 

Statutes 

(17)  *'  There  have  been  other  Statutes  or  Oidinan- 
**  ces,  matie  in  England  for  Ireland,  which  may  rea- 
**■  fcnably  be    ef  .force  here,   becaufc    they  weie  made 

**  and 
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Statutes  made  at  hincoln  and  at  York  ia 
the  9th  of  Ed  W.I.  by  the  exprefs  ajfent 
<^the  Irijb  Paniiament  in  all  its  branches 
ofLegiJlature^  (viz.  per  nos  de  aflenfuPre- 
latorum,  Comitorum,  et  Communitates 
'Regni  nojlri  HibirnicBy)  without  the  lead 
mention  of  the  Englijh  Parliaments 
Thus  it  appears  probable,  that  the  Irifli 
have  been    reprefented  in  England,     as 

Well 

^*  and  affented  to  by  our  onvn  Repre/entafi'vef,  Thus 
**  we  find  in  the  White  Book  of  the  Exchequer  in 
**  Dublin,  in  the  9th  Year  of  Edward  the  Firft,  a  writ 
**  fent  to  his  ChanGcllor  of  Ireland,  wherein  he  men- 
**  tions  ^adam  Statuta  per  nos  de  Affenfu  Prelatorum 
"  C omit  urn  Baronum  ifj  Communitates  Regni  nojiri  Hiber- 
**  «/>,  nuper  apud  Lincoln  ,^  quadam  alia  Statuta  pofi- 
**  modum  apud  Eborum  fa£ia.  Thefe  we  may  fuppofe 
**  were  either  Statutes  made  at  the  requeft  of  the  States 
**  of  Ireland,  to  explain  to  them  the  Common  Law  of 
^*  England:^  or  if  they  were  introdudiye  of  new  laws, 
**  yet  they  might  well  be  of  force  in  Ireland,  being 
*'  enadled  by  the  affent  of  our  own  Reprefantatives^ 
"  the  Lords  Spiritual  and  Temporal,  and  Commons 
"  of  Ireland  ;  as  the  words  afore- mentioned  do  ihew  : 
^*  and,  indeed,  thefe  are  infiances  fo  far  from  making 
**  againft  our  claim,  that  I  think  nothing  can  be  more 
'*  plainly  for  us  ;  for  it  manifeftly  Ihews,  that  the 
"  King  and  Parliament  of  England  would  not  ena6l 
*'  laws,  to  bind  Ireland,  without  the  concurrence  of  the 
**  Reprefentatives  of  this  Kingdom." 
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well  m  feparate  2i^\n joint  Parliaments; 
and,  upon  fuch  equitable  terms  of  Repre- 
fentation  ///  England^  I  prefume,  no 
Irifli  Patriot  will  objedl  to  the  binding 
oi  Englijh  Sutates  (i8)  whether  Ireland 
be  "  efpecially  named''  or  not  j  becaufe 
the  juft  reafon  of  objedtion,  before  cited 
from  the  Judges  in  the  19th  of  Henry 
VI.  and  2d  Richard  III.  no  longer  fub- 
fifts  when  a  due  Reprefentation  is  al- 
lowed. 

How 

^jS)   <*    Add   hereunto,"    (fays    Sir    William 

Petty  in  his  PoUiical  Survey  of  Ireland,  p.  31.)  **  that 
"  if  both  Kingdoms  \4^xt  under  one  LegiJJati-ve  Po=iver 
**  and  Parliament t  the  Members  ivhereof  Jljould  he  pro- 
*•  fortionable  in  po<wer  and  'wealth  of  each  Nation^  there 
*«  would  be  no  danger  fuch  a  Parliament  fhoulj  do  any 
'•  thing  to  the  prejudice  of  the  Englijh  intereft  in  Ire- 
*•  land\  nor  could  the />-(/^  ever  complain  of  partiality 
*•  when  they  (hall  ht  freely  and  proportionabfy  reprefnued 
**  in  all  Legiflatures'*'  The  fame  author  has  alfo  made 
a  very  ftriking  remark  in  p.  97,  concerning  the  necef- 
fity  of  maintaining  the  independence  of  the  Legifati-ve 
Pciver,  wheiher  we  apply  the  (ztrc  to  Ireland,  or  to  any 
other  part  of  the  Britijh  Empire  ;  for  *'  why  fhould 
**  men"  (fays  he)  *•  endeavour  to  get  e/lates,  where 
**  the  Legijlati've  Poiver  is  not  agreed  upon,  and  where 
M  tricks  and  words  deftroy  natural  Rights  and  Pro-  ' 
'*  perty?" 
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How  much  later  than   the  Reign    of 
Edw.    III.  this    pradlice  was  continued, 
of  occafionally  fummoning   the  Jrifli  Par- 
liament into  England^    does  not  appear  5 
though  we  may  be  certain  that  it  did  not 
continue  fo  late  as  the  Reign  of  Hen.  VL 
becaufe  the  great  Fortefcue  and  the  other 
Judges,  his  cotemporaries,  could  net  have 
declared    (as   has  already  been    fhewn) 
that     «  a   tenth    or   fifteenth,     granted 
**  here^  fhould  not  bind  thofe  of  Ireland," 
if  the  pradice  of  icnding  Reprefentatives 
from  thaice  had  continued  to  that  time  : 
neverthelefs,    the  proofs  already  produ- 
ced are  amply  fufficient  to   confute  the 
obfervation   of  Judge  Jenkins  in  his  4th 
Century,  p.  164,  <viz,   that    ''  the  Sta- 
"  tutes  of  England,  which  ^^T^r^^' name 
"  Ireland^  bind  them  and  their  Lands  and 
''  Goods.     As  the  Statute  of  York,"  (fays 
he,)   <'  made   12th  E.  II.  and  the  13th 
"  E.  I.  de  Mercatoribus,    and  others  :" 
For,  as  I  have  produced  fufficient  exam- 
ples 


::[ 
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pics  of  the  Irilh  Parliament  being  fum- 
moned  to  England  in  both  the  Reigns 
which  he  has  mentionied^,  thefe  Statutes 
cited  by  him  can  afford  no  teftimony  of" 
\^Kat  he  fuppofes,  becaufe  the  Irifli 
might  probably  have  been  reprefefited  in 
thofe  very  Parliaments  5  for  whidli'  eipl-* 
nion  (I  have  already  (hewn)  there  hfome 
eviaencey  and  I  am  hot  apprehenfive  that 
any  evidence  at  all  can  be  produced  to  the 
contrary. 


♦>•«»• 


The  fame  reply  holds  good  alfo, 
againft  the  moft  material  examples  cited 
in  Serjeant  Mayart*s  anfwer  to  Sir  Rich- 
ard   Bolton's    Declaration   (19),    fetting 

forth 


(19)  The  lea'-ned  Editor  of  thefe  two  Tradls,  (Mr. 
Harris,)  who  has  publifhed  them  in  his  Hibernicat 
(printed  at  Dublin  in  1770,)  fuppofes,  that  Sir  Rich* 
ard  Bolton  was  not  the  author  of  this  Declaration,  and 
informs  us,  in  his  Preface,  that  he  is  **  inclined  ra- 
<*  ther  to  give  the  honour  of  the  performance  to  Patrick 
**  Darcey,  Efq.  an  eminent  Lawyer  and  an  aftive 
"Member  of  the  Koufe  of  Commons  in  the  Parlia^ 
'*  men:  aflembled  at  Dublin  in  1640,"  who  was  the  au- 
thor 
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forth    '*  how,    and  by  what  means  the 
**  Laws   and    Statutes  of  England  from 

M  «  time 

tlior  of  a  fimitar  argument  delivered  by  hiiii  at  a  ccJn- 
ftrcnce  with  a  Committee  of  the  Irifh  Lords  in  164^ 
(printed  in  1643).  *•  The  conformity'*  (fays  Mr. 
Harris)  *'  between  what  is  alledged  in  the  Declara- 
**  tion,  and  in  DaiCy's  Arguments,  inclines  me  to  think 
**  hira  the  author  of  that  paper."  But  a  conformity  in 
fubltancej  between  two  authors,  upon  one  and  the  fame 
»«/i<?Wqueftion,  is  very  far  from  affording  fo  fubftan- 
tial  a  proof  of  the  real  author  as  the  name  of  5/r  Rich- 
ard  Eclion  upon  one  of  the  manufcripts.  Probably  the 
impeachment  of  Sir  Richard  Bolton  (in  the  fame  year) 
of  High-Treafon,  for  betraying  (in  his  capacity  of 
Chancellor  of  Ireland)  the  Conftitution  of  that  coun- 
try f ,  might  be  another  reafon  for  Mr.  Harris's  fup- 
pofiticn  ;  but  this  very  contrary  behaviour,  with  v/hich 
Sir  Richard  Bolton  was  charged,  does  not  appear  to 
have  been  io  much  the  eiFeft  of  his  private  opinion,  as 
of  his  political  lime-ferxjincr^  or  yielding,  with  his  bre-. 
tlwen  in  Adminiflration,  to  the  arbitrary  notions  of  Lord 
Strafford,  the  (then)  Lord  Lieutenant  of  Ireland  ^  or 
perhaps  the  dangerous  increafing  power  of  the  Papiftg 
at  that  time  might  occ;-tlion  his   thus  yielding   to  mea- 

fures 

\  Vm.  for  having  «<  tfaiteroiifly  cr,nrrivcd,  introduced,  and  ex- 
•*  ercifed  an  arbitrary  anr.  tyrannical  Government,  againft  Law*, 
♦*  throMghour  this  fCingrlcm,  (Ireland,)  by  the  counrenance,  and  af- 
**  filtance,  of  Tiomas  Earl  o(  Sfrajford,  then  Chief  G-verncr  of  this 
•*  Kirgdojr."  See  the  ill  Article  of  Inipe:schment  againil  SirRich- 
afd  RoUon  and  others,  with  (he  Speech  of  Mr.  AuJley  iVTervin  en 
that  occafion,  taken  from  ^Ta^fon's  Culir-clion  of  P^p-r?,  and  re- 
printed at  Dublin  in  .1764,  at  tJ-.e  end  of  Uarcy's  Arguicsnt. 
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**  time  to  time  came  to  be  of  force  in 
*'  Ireland*,''    and  it  is  undeniable,   that 

the 

fures  which  were  fo  diametrically  oppofitc  to  his  own 
juft  principles  j  though  indeed  no  danger  whatever  can 
juflify  fuch  conduct,  lince  "  honefty  is  always"  (moft 
certainly)  "  the  bell  policy."  Neverthelefs,  not  on- 
ly Serjeant  Mayart*s  anfwer  acknowledges  Sir  Richard 
Sls  the  author  of  the  Declaration  j  but  Mr.  Mollyneux, 
in  p.  48  and  49,  cites  a  marginal  note  of  Sir  Rich- 
ard's, (when  he  was  Lord  Chief  Baron  of  the  Exche- 
quer in  Ireland,)  which  he  had  affixed  in  his  Edition 
of  the  IrijJi  Statutes,  Stat.  10  Henry  VII.  c.  22.  to 
the  following  purport ;  refembling  the  fubflance  of  the 
Declaration,  attributed  to  Sir  Rich.  Bolton,  much  more 
than  the  argument  of  Mr.  Darcy,  'viz,.  "  That  in  the 
**  13th  of  Edward  the  Second,  by  Parliament  in  this 
«*  Realm  of  Ireland,  the  Statutes  of  Merton,  made  the 
"  2pth  of  Henry  the  Second,  and  the  Statutes  of  Mal- 
**  bridge,  tnade  the  ^zd  of  Henry  the  Third',  the  Statute: 
**  ©/"Weftminfler  the  frjly  made  the  ^d  ^/^ Edward  thi 
**  Firf;  the  Statute  o/'Gloucefter,  made  the  6th  ofEd- 
U  war<i  the  Flrfi  y  and  the  Statute  i?/' Weftminfter  the  fe- 
**  condf  made  the  l-^th  of'E.dwzx^the  Firji,  luere  all  con^ 
**  firmed  in  this  kingdom,  (Ireland  ;)  and  all  other  Sta- 
"  tutes,  njuhich  nvere  offeree  in  England,  <^ere  referred te 
**  be  examined  in  the  next  Parliament ;  andfo  many  as  ivere- 
**  then  allo'wed  and publijhed,  to  Jiand  likevjtfe  for  Laivs 
**  in  this  Kingdom,  Jndy  in  the  loth  /j/'Henry  the  Fourth,  > 
**  it  nvas  enaded^  in  this  Kingdom  c/' Ireland,  That  the 
**  Statutes  made  in  England  Ihould  not  be  of  force  in* 
•*  this  Kingdom,  unlefs  they  were  allowed  and  pub- 
**  lilhed  in  this  Kingdom  by  Parliament.     And  the  like  . 

*'  Statute 
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the  IriJJi  Parliament  have  in  general 
thought  it  neceffary  to  examine,  and  to 
authenticate  by  the  exprefs  affent  of  their 
own  affembiies,  fuch  Englifi  Statutes 
as  they  judged  proper  to  be  admitted  as 
Law  within  their  own  Ifland  ;  of  which 
Sir  Richard  Bolton  has  produced  a  great 
variety  of  examples,  (20)  fome  general^ 

M  2  and 

**  Statute  tvas  made  again  in  the  z^th  o/'Henry  the  Sixth. 
**  Theje  Statutes  are  not  to  he  found  in  the  Rolls,  nor  any 
**  Parliament  Roll  of  that  time  :  but  he  (Sir  Richard 
**  Bolton)  had  feen  the  fume  exemplified  under  the  great 
^**  Seal,  and  the  exemplification  remainethin  iheTreafury 
"  of  the  city  of  Waterford."  Mollyneux's  Cafe  of  Ire- 
"  land,  pp.  48  &  49. 

(20)  "  But  fuch  Statutes,  as  have  been  made  in 
**  England  fince  the  nth  of  King  John,  and  are  intro- 
•*  diidory  and pcfitivey  making  neiu  Lai/js,  or  any  ways 
'*  altering,  adding  unto,  or  diminijhing  the  ancient  Com- 
"  man  Lazvs,  have  not  been  binding  or  any  ways  of 
"  force  in  Ireland,  until  fuch  time  as  they  have  been 
**  cnadled,  allowed,  and  approved  of,  by  A61  of  Par- 
**  liament  in  Ireland;  as  may  appear  by  the  Judge- 
•*  mentsofnine  Parliaments  holden  therey  viz.  ifi  the 
*'  I7,th  of  Edward  li.  in  a  Parliament  in  Ireland,  the 
**  Statutes  of  Merton  and  Marlebridge,  made  in  the 
"  time  of  Henry  III.  and  the  Statutes  of  Weftminfter 
"  id,  and  of  Weltminfter  2d,  and  the  Statute, of 
*'  Glouceller,  made   in  the-  time  of  Edward  I.  tvere 

*'  confirmed 
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and  fome  particular ^    made  at  different 
periods  of  time,    from  the  13th  of  Ed- 
ward 

<*  confirmed  and  approved  to  be  of  force  in  Ireland  ; 
"  and  all  other  Statutes,  which  were  of  force  in  Eng- 
*'  land,  were  then  referred  to  be  examined  in  the  next 
**  Parliament,  and  fo  many  of  them,  as  Jhould  b(  then  al' 
"  lowed,  andpublljhed,  to  be  accepted  for  Lavjs  in  Ireland, 
**  And  afterwards,  in  a  Parliament  holden  in  Ireland 
"  in  19th  of  Edward  II.  it  was  enabled  that  the  Sta^ 
**  tutes  made  in  England  Jhould  not  be  of  force  in  the  King-' 
"  do77i  of  Ireland,  unlefs  they  'were  alloixjed  and  publijhcd 
*'  in  that  Kingdom  by  Parliament ;  and  the  like  Statute 
**  nvas  made  again  in  2gih  of  Henry  VI. — But  thefe  Sta- 
<*  tutes  are  not  to  be  found  in  thefe  parliament  rolls, 
"  nor  any  parliament  rolls  at  that  time,  but  the  fame  are 
*'  exemplified  under  the  great  Seal,  and  the  exemplifications 
**  ixere  remaining  in  the  Treajury  of  the  city  of  Wat  erf  or  d» 
**  And  it  is  moft  certain,  that  not  only  thefe  parlia- 
**  ment  rolls,  but  alfo  many  other  rolls  and  records, 
**  mifcarried  in  thofe  troublefome  and  diilem,pered 
*<  times,  which  have  been  in  Ireland  :  For  in  all  the 
•«  times  of  Edw.  III. — Rich,  II. —Hen.  IV.  —  and 
**  Hen.  V.  which  is  ilmoft;  an  hundred  years,  there  is 
**  not  any  parliament  roll  to  be  found  ,  and  yet  it  is 
*'  moft  certain,  that  divers  Parliaments  were  holden  in 
**  thofe  times.  Moreover  in  28th  of  Edw.  I.— 5th  of 
'*  Edw.  III. --14th  of  Edw.  IIL—25th  of  Edw.  III. 
«<  — 34th  of  Edw.  III.— and  7th  of  Rich.  II. — divers 
•*  good  laws  were  made  in  England  by  feveral  Ads  of 
*'  Parliament  againfl  the  extortions  ai.'J  opprefiions  of 
**  Purveyors ;  which  laws  were  never  received,  ncr 
♦\put  into  execution  in  Ireland,   until  the    iSth  of 

"  Hen. 
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ward  II.  to  the  Reign  of  King  Charles  I. 
the   time   when    he  wrote,  and  of  thefe 

examples 

"  Hen;  VI.  chap.  I.  that  it  was  enabled,  agreed,  and 
**  eilabliihed  by  parliament  in  Ireland,  that  all  Sta- 
**  tutes  made  againft  Purveyors  within  the  Realm  of 
"  England  Ihould  be  holden  and  kept  in  all  points,  and 

**  put  in  execution  in  Ireland. Afterwards  in 

«*  the  time  of  Edward  IV.  a  doubt  was  conceived, 
"  whether  the  Statute  made  in  England  in  6th  of  Rich. 
«*  II.  chap.  5.  concerning  Rape,  ought  to  be  of  force 
"  in  Ireland  without  a  confirmation  thereof  by  Par- 
"  liament :  for  the  clearing  of  which  ambiguity  and 
«*  doubt,  in  8th  Edward  IV.  chap.  1.  in  Ireland,  it  was 
•*  enabled,  by  authority  of  Parliament,  that  the  Jaid 
**  Statute  of  dth  of  Richard  W,  be  adjudged  and pro'ved  in 
'•  force  andjirength  ;  and  that  the  Statute  may  be  of 
**  force  in  this  land  of  Ireland  from  the  6th  day  of 
**  March  then  lall  paft,  and  from  thenceforth  the  faid 
"  Adt,  and  all  other  Statutes  and  A(5ls  made  by  the  au- 
"  ihority  of  the  faid  Parliament,  within  the  Realm  of 
"  England,  be  ratified  and  confirmed,  and  adjudged 
**   by  the  authority  of  Parliament  in  their  force  and 

'■*  firength    from    the  faid  6th  Day  of  March.' So 

**  as  until  the  faid  Statute  of  8th  Edw.  IV. — the  faid 
"  Statute  of  6th  Rich.  II.  was  not  wholly  of  force  in 
"  Ireland  ;  and  that  may  appear  by  the  words  of  th.e 
^*  faid  Statute  of  the  8th  of  Edward  IV. — For  by  the 
*<  words  thereof  the  faid  Statute  of  6th  Rich.  If.  was 
**  to  be  of  force  from  the  6th  of  March  thin  laft  pajiy 
'*  whereas,  the  faid  Statute  of  6th  kick.  II.  had  been 
•'  but  a  declaration  or  explanation  of  the  Statute  ofWefmin- 
*'  ftr  2.  chap,   34.  \\.'^0\:^^\i2,\z  hein  of  force  at  all  times 

''fin&e 
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examples  not  lefs  in  number  than  eight- 
een,  which  furely  are  fufficient  to  prove 

the 


0i 


Jtnce  the  making  ofthe  Statute  of  Weftminfterzd.  which 
^'  was  in  13th  Edw-  t.  — —  Bat  afterwards,  loth 
**  Hen,  VII.  c.  22.  it  was  enafted  in  a  Parliament  in 
♦*  Ireland,'*  (this  is  onS  of  the  A£ls  commonly  called 
Poining*s  A£ls,)  **  that  all  Statutes  then  lately  made 
within  the  faid  Realm  of  England,  concerning  or  belong* 
*'  ing  to  the  common  or  public  <weale  of  the  fame ,  from  thence' 
**  forth  flioald  be  deemed  good  and  efFeftual  in  the 
"  ^law,  and  over  that  accepted,  ufed,  and  executed 
*'  within  the  land  of  Ireland  at  all  times  requi/ite,  ac- 
'**  cording  to  the  tenor  and  effect  of  the  fame',  and  over  that 
*•  by  the  authority  afbrefaid,  that  they,  and  e-very  of  them, 
**  be  authorifed,  prcved,  and  confirmed  in  the-  faid  land  of 
"  Ireland. 

**  By  all  which  Statutes,  made  from  time  to  time  in 
••  Ireland,  \t '^\2\vi\y  2i^^t2itQt\i,  that  all  Statutes  made  in, 
England  before  loth  Hen.  VII.   concerning  or  belonging  to 
**  the  public  and  common'wealth  of  England,  are  made  to  be 

*•  of  force,  and  to   become   laivs  in   Ireland.  — In 

**  21ft  Hen.  Vin.  chap.  7.  an  Ad  was  made  in  Eng- 

•*  land,  that  makes  it  felony  in  a  fcrvaat   that  runneth 

«*  away  with  the  goods  of  his  mafter  or  miftrefs  ;  and 

«<  this  Ad  was   not  received  in    Ireland  uatil  the  fame 

**  10/2S  eiiaSled  by  a  Parliament  holden  in  Ireland  in   33d 

Hfin.  Vill.   Seff.    i.  chap     5.— la   2ifl  Hen.  Vlll. 

chap.   19 — There  was  a  law  made  in  England,   that 

all   Lords   might   diflrain    upon   the   lands  of  them 

holden  for  their  rents  and  fervices,  and  to  make  their 

"  avowries,    not   naming  the   tenant,    biit    upon   the 
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*'  lands 
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tfae  uniform  fenfe  of  the  Irijb  Parliament 
upon  this  point  in  every   age  fince  they 

received  the  EngliJJj  Law. 

Of 

•*  lands  :  but  this  law  was  not  received  in  Ireland  un- 
**  til  it  was  enaded  there  in  33d  Hen.  VIIL  Seff.  i. 
•*  chap.  7.  —  An  Aft  was  made  in  England  in  Anno  3 1 . 
*•  Hen.  Vin.    chap.  i.    that  joint-tenants,    and  te-, 
**  nants  in  co-nimon,  fliould  be  compelled  to  make  par- 
*'  tition  ;  which  Adl  was  not  received  in  Ireland  until 
"  it  was  enadled  there  in  33d  Hen.  VIIL  SdT.  i.  chap. 
««  10. —  In  27th  Hen.  VIII.  chap.  10.  the  Statute  of 
Ufes  was  made  in  England,  for  f  ansferring  of  Ufes 
into  poffeffion  ;  which  Statute  was   never  received, 
**  nor  of  force  in  Ireland,  till  the  fame  was  enaded  in- 
♦*  Ireland,    loth  Car.  i.  chap.  1.  — So  1  ike  wife,   32d 
**  Hen.  VIII.  chap.  i.  a  Statute  was  enadled  in  Eng- 
**  land,  whereby   it  is   diredled  how  lands  and  tene- 
ments may  be  difpofed  by  will,  and  concerning  ward- 
ihip  and  primer  ieizins  ;    which  Statute  was   never 
**  received,  nor  of  force  in  Ireland,  uiuil  it  was  en- 
**  adled  by  Parliament  in  Ireland,  in  loth  Car.  I.  chap. 
**   2.  —  In  Anno  iftEliz.  chap,  5.  ttere  was  ao  Ad 
**  made  in   England   for  the  uniformity  of  the  Com- 
"  mon-Prayer,  and  Adminiftration  of  the  Sacraments  j- 
**  which  Ad  was  not  received  in  Ireland,  until  the  fame 
'*  was  confirmed  and  efiabliihed  by  Parliament  in  Anno 
**  2d  Eliz.  c.  2.  —  In  Anno  5  th  Eliz.  c.  9.  there  was  an 
^*  Ad  of  Parliament  made  in  England  for  the  punirti- 
**  ment  of  wilful  perjury  ;   which  Ad  was  not  of  force; 
•*  in  Ireland  until   the  fame  was  enaded  by  a  Parlia-. 
*'  ment  in  Ireland,  in  28th  Eliz.  chap.  1.  —Another 
"  AA  was  made  in  Englaad  in  Anno  3.d  EHiz^,  chap.  1 2, 

«  foi 


it 
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Of  the  general  examples  which  he  hag 
cited,  that  in  the  loth  of  Hen.  VII.  (one 
of  Poinings    Adls,)    whereby     all    the 

Englifti 

**  for  the  punilhment  of  witchcraft  and  forcery,  and 
*•  another  A61  in  the  fame  year,  chap.  14.  for  the  pu- 
**  nifhment  of  forgery  ;  which  A£ls  were  not  of  force 
**  in  Ireland  until  the  fame  were  enaded  by  Parlia- 
**  ment  there,  in  28th  Eliz.  chap.  2,  3.  ■  In  28th 
"  Hen.  VIII.  chap.  15.  there  was  an  Ad  made  in 
**  England  for  the  punilhment  of  piracy  ;  which  Adl 
•*  was  not  of  force  in  Ireland  until  the  fame  was  en- 

**  afted  in  Ireland  in  12th  of  James,  chap.  2. In 

**  27th  of  Eliz.  chap.  4.  an  A&.  was  made  in  Eng- 
**  land  againil  fraudulent  conveyances,  which  Ad  was 
•  not  offeree,  nor  received  in  Ireland,  until  the  fame 

♦*  was  enaded  in  Ireland,   loth  Car.  I.  chap.  3.  ■ 

**  Befides  many  other  Ads  made  in  the  feveral  reigns 
**  of  Henry  VIII.  —  Edward  VI. —  Queen  Elizabeth, — 
"  King  James,  —  and  the  King's  Majefty  who  now  is. 

«<  In    24th  Hen.  VIII.    chap.  12.    &c.    an  Ad 

*'  was  made  in  England  concerning  appeals  made  to 
**  Rome,  which  Ad  doth  iy  exprefs  ^juords  extend  to 
**  all  his  Majejiy*s  dominions  ;  yet  the  fame  ^uoas  not 
"  received,  nor  of  force  i«  Ireland^  until  it  was  enaded 
«*  by  Ad  of  Parliament  there'va.  28th  Hep.  VIII.  chap. 

*(.  5. AlfotheStatuteof  28th  Hen.  VIII.  chap.  8. 

<*  made   in    England  concerning  the  firll-fruits  of  thc^ 
**  Clergy,  extended   by    exprefs  words  to  any  of  the 
**  King's  dominions  ;    yet  the  fame  was  not  received, 
<'  or  of  force  in  Ireland,  until  it  was  enaded  there  by 

<*  Parliament  in  28th  Hen. VIII.  chap.  8. Likewife 

«*  the 
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Englifli  Statutes  then  in  force  were 
adopted  by  the  Irilli,  is  the  mofl:  re- 
markible  5  and  it  is  neceflary  to  take  par- 
ticular notice  of  this  Adt,  becaufe  the  ef- 
fed:  of  it  is  frequently  mifunderftood  j  for 
fome  have  fuppofed,  that  hereby  **  all 
**  the  Statutes,  made  in  the  Parliament  of 
"  England  concerning  the  public,  fhould 
"  be  obferved  in  Ireland,"  without  obfer- 
ving  any  farther  diftindion  (21)3    as  if 

N  they 

"  the  A£l  of  faculties  made  in  England  25th  Hen.^ 
"  Vni.  chap.  21.  extended  hy  expref$  nvorcis  to  all 
**  the  King's  dominions  ;  yet  the  fame  "xas  not  re- 
**  cej-vedi  or  of  force,  in  Ireland,  until  it  was  enaded 
*'  by  Parliament  in  Ireland,  28th  Henry  VIII. 
'*  chap,    19." 

(21)  In  this  indifcriminate  manner  Monfieur  Ra- 
pin  has  expreffed  himfelf,  and  has  thereby  given  a 
wrong  Idea  of  the  Irifli  Legiflature  to  fuch  of  his  rea- 
ders as  do  not  care  for  the  trouble  of  feeking  better  in- 
formation ;  for,  in  fpeaking  of  the  two  Statutes,  com- 
monly called  Pc/??%'j  Ac};^  (after having  mentioned  that 
A6t  relating  to  the  King's  permiffion  for  affembling  the 
Parliament,)  he  adds,  "  Un  autre  portoit  que  tous  les 
**  Aftes  faits  dans.le  Parliament  d'Angleterre,  con- 
**  cernant  le  Public,  feroient  obfe.rvez  en  Irlande.  Ccs 
*'  deux  Statuts  font  encore  en  force  aujourdui."  Tome 
4.  p.  469. 
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they  thought  the  Statute  capable  of  in- 
cluding, not  only  all  the  Engli(h  Ads 
then  made,  but,  likewife,  all  fuph  as. 
j(lT;ould  be  ordained  in  future:  and,  if  this 
bad  really  been  the  cafe,  it  would  have 
been  in  vain  to  have  contended  for  the^ 
Liberties  of  Ireland  5  but  the  Adl  itfelf  is 
aot  capable  of  fuch  a  conJlruBion,  not- 
vvithftanding  that  fome  have  thought  it 
doubtfully  worded.  The  tenor  of  it  is 
recited  by  Lord  Coke,  in  his  4th  inftit.  p. 
351.  as  follows:  "  That  all  Statutes,  late 
made  within  the  Realm  of  England^ 
concerning  or  belonging  to  the  com^ 
mon  or  public  weal  of  the  fame,  from 
henceforth  be  deemed  good  and  effec* 
tual  in  the  Law,  and  over  that  be  ac- 
cepted, ufed,  and  executed,  within 
"  this  land  of  Jr^/^7?^,  in  all  points,  &cJ* 
And  though  the  word  late  was  afterwards 
deemed  a  doubtful  expreffion,  with  re- 
fped:  to  the  extent  of  its  efFed,  yet  it  fuf- 
ficiently  reftrains  the  Ad  to  the  introduc- 
tion 
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tion  of  fuch  Englijh  Statutes  only  as  were 
of  prior  date  j  which  efFe<9:  is  confirmed 
alfo  by  a  refolution  of  the  Judges  ia 
the  icth  of  James,  cited  by  Lord  Coke 
in  the  fame  page  (22)  ;  and  he  has  like- 
wife  dated  the  true  effedl  of  that  Ad:  in 
his  I  ft  Inftitute,   \\\  b.     Viz. 


*'  By  an  Aft  of  Parliament  (called 
'*  Poinings  Law)  holden  in  Ireland'' 
(fays  he)  "  in  the  10th  yeare  of  Hen- 
^'  ry  the  7th,  itisenaded,  That  all  Sta- 
^*  tutes,    made  in   this  Reaime  of  Eng- 

"    Z^;?^  BEFORE    THAT    TIME,   fhoUid  bc 

N  2  «  of 

(22)  "  And,  Hil.  10.  Jacobi  Regis,  it  was  refold 
"  ved,  by  the  two  Chief  Juftlces  and  Chief  Baron, 
*«  that  this  word,  {late  J  in  the  begining  of  this  atft, 
*«  had  the  ienfe  oi{  before  J  (o  that  this  Ad,  extended 
"  to  Magna  Charta,  and  to  all  Acls  of  Pariia.ment  made 
"in  England  before  this  Adt  of  lo.  H.  7.  But  it  is 
"  to  be  obierved,  that  fuch  Ads  of  Parliament  as  have 
**  been  made  in  England  fmce  10.  H.  7.  wherein  Ire- 
«*  land  is  not  particularly  named  or  generally  included, 
**  extend  not  thereunto  ;  for  that,  albeit  it'begovern- 
'*  ed  by  the  iaxnc  law,  yet  is  it  a  difina  Realm  or 
**  Kitigdome,  and  (as  hath  been  faid)  hath  Parliamgnts 
**  ther^:'    4.  Inft.  p.   351. 
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"  of  force,    and  be  put  in  ufe,   within 
"  the  Rezlmt  of  Ire/and y  &c." 

This  A£t  of  Poining's,  therefore,  fuffi- 
ciently  proves  what  Sir  Richard  Bolton 
intended  by  citing  it,  viz.  that  the  Injb 
did  not  efteem  the  EngUfi  Laws  binding 
in  that  Kingdom  until  allowed  by  the  Au- 
thority of  their  own  Parliament,  other- 
wife  the  Adt  itfelf  had  been  nugatory,  as 
alfo  the  other  Irifh  Afts  which  he  has 
cited  for  the  fame  purpofe  ;  in  fome  of. 
which,  it  feems,  the  Parliament  iifelf 
expreflly  afferted  the  Dodrine  for  which 
he  contends;  as  in  that  of  the  19th  of 
Edw.  II.  wherein  it  was  enadled,  *•  That 
the  Statutes,  made  in  England^  should 
NOT  BE  OF  FORCE  in  the  Kingdom  of 
"  Ireland^  unlefs  they  were  allowed  and 
*'  publifhed  in  that  Kingdom  by  Parlia- 
"  ment."  (23)     Sir  Richard  Bolton  alfo 

informs 

(23)  See  Sir  Richard  Bolton's  Declarations^  tff.   in 
Harris's  Hibernica,  p.  15. 
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informs  us,  that    "  a   like  Statute  was 

"  made  again  in  the  29th  of  Henry  VI." 
and  therefore,  notwithftanding  that  Ser- 
jeant Mayart  has  taken  great  pains,    and 
iilled  many  pages  with  citations  of  pre- 
cedents from  old  Records  of  Law  Cafes, 
Writs,    Gf^.  (in  order  to  prove  that  Eng* 
lip  Ads  of  Parliament   have  been   re- 
ferred to,    and  allowed  in  judicial  Pro- 
ceedings,   before    the   fame   were   con- 
firmed in  Ireland,)  yet  all  his  labour  has 
been  beftowed  in  vain  ;    for  (befides  that 
he  ought   firft  to  have  proved  the   Acts 
in   queftion   to  have  been  made   by  the 
EngliJI:)  Parliament  alone,    without   any 
fach   reprefentation  of  the  Irifr  Parlia- 
ment, jointly  therewith,  as  I  have  already 
fhewn  to  have  been  frequently  pradlifed 
in  thofe  early  days)  let  it  be  alfo  remark- 
ed, that,    though  we  fiiould  allow  that 
the  Irijh  Courts  of  Juftice  might,    per- 
hap?,    in   fome  particular  cafes  of  diffe-- 
r^;7^^  betw^een  individuals,  but  oiindiffe- 

rence 
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rence  to  the  general  Liberties  of  Ireland, 
have  followed  the  direftions  of  feme  mere 
Englijh  Adts  of  Parliament,  as  efteeming 
them  wholefome  regulations  of  Juftice, 
proper  to  be  adopted  for  the  determination 
of  the  Cafes  before  them,  yet  the  Confir- 
mation of  fuch  A6ts  afterwards,  at  diffe- 
rent periods,  clearly  proves  the  irregularis 
ty  of  fuch  premature  proceedings  in  the 
Courts,  and  that  the  higheft  Court  of 
that  Kingdom,  the  Court  of  Parliament, 
did  not  efteem  the  Englijh  Ads  of  fiifft- 
cient  legal  Authority  till  confirmed  by 
themfelves ;  for,  otherwife,  the  Confir^ 
mat  ion  would  have  been  unneceffary^ 
fince  the  Ads  (if  Serjeant  Mayart's 
examples  are  admitted)  were  already  re- 
ceived into  ufe ;  and,  therefore,  all  fuch 
Court- Precedents,  as  are  cited  by  the 
learned  Serjeant,  are  clearly  Precedents 
of  Irregularities  and  not  of  haw\  fo 
that  they  are  not  intitled  to  any  confidera- 
tion  at  all  j  efpecially  as  the  Irifh  Legifla- 

ture 
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ture  itfelf  (which  has  certainly  a  better 
right  to  determine  what  (hall  be  efteemed 
Law  in  Ireland  than  any  of  the  inferior 
Courts)  has  pofitively  declared,  by  the 
exprefs  Ad:8  of  the  i^th  of  Edward  II. 
and  the  29th  of  Henry  VI.  before  cited > 
that  Englijh  Statutes  fhall  not  be  of  force 
iff  Ireland^  unlefs  allowed  by  the  Irijh 
Parliament!  And  agreeable  to  this  is  the 
Declaration  of  the  Irifli  Houfe  of  Com- 
mons in  164F,  Article  the  fir  ft:  That 
the  Subjeds  of  this  his  Majefty*s  King- 
dom of  Ireland  are  a  free  people,  and 
to  be  governed  only  according  to  the 
common  Law  of  England^  and  Statutes 
'•  made  and  eftablKhed  by  Parliament  in 
"  this  Kingdome  of  Ireland^  and  ac- 
"  cording  to  the  lawful  Cuftomes  ufed  in 
*'  the  kme."     p.  133. 

Now,  though  the  Convidion  by  thefe 
weighty  Authorities  will  probably  deftroy 
the  credit  of  Serjeant  Mayart,  as  a  wri- 
ter. 


cc 
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ter,  in  the  opinion  of  every  honcfl:  Irifli- 
man,  yet  the  Irifh  are  more  obliged  to 
this  Author  than  he  himfelf,  perhaps, 
intended  they  fhould  be  5  for  he  clearly 
proves  that  a  Charter  of  Liberties  (24), 
agreeing  in  all  the  Chapters  with  our 
Magna  Cbarta^    was  ffarat-ely  granted  to 

the 


(24)  "For  the  only  miftake  o^  Lord  Coke  is,  that 
*'  he  conceived"  (fays  he)  *«  that  Magna  Charta  was 
**  not  of  force  in  Ireland  *till  the  loth  of  Hen.  7. 
«*  which  is  only  a  millake  of  a  matter  of  fad  ;  for  in 

**  truth  <we  Jind^^  (continues  the  Serjeant)  "  that  fta- 
**  tutf  was  given  to  them  of  Ireland  in  the  firft  year 
*'  of  Hen.  3.  and  all  the  Chapters  thereof  (except 
**  three  or  four  of  the  laft  Chapters)  are  entered  in  the 
**  Red  Book  of  the  Exchequer  of  Ireland,  where,  in 
•f  the  beginning,  after  the  King*s  llile  recited,  he 
**  faith,  Imp'.imis  conceflimus  Deo,  et  hac  praefenti 
**  Charta  noflra  confirmamus  pro  nobis  &  haeredibus 
*•  nollrisin  perpetuum,  quod  Hibernica  Ecclefia  libera 

**  fit,  ^f. Firft,   we  have  granted  to  God,    and 

*'  by  this  our  Charter,  coniirm,  for   us  and  our  heirs 

•♦  for   ever,     that  the  Church  of  Ireland  be  free. . 

•*-Sir  John  Davis  cites  a  Record  in  the  Tower,  ift  of 
*'  Hen.  3.  Memb.  13.  of  the  like  Charter  of  Liberties 
**  granted  by  Hen.  3.  to  his  Suhje^s  in  Ireland ^  as  him- 
**  Jelf  and  his  Father  had  granted  to  the  Siihjecis  of  Eng- 
**  land\  but  yet  this  miftake  is  only  for  that  Coke  was 
**  not  injormed of  that  matter  of  fa^.^^  Harris's  Hiber- 
nica, pp.  226,    227. 
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the  Kings  Stibje^fs  of  Ireland^  without 
diftindlion,  in  the  iirft  year  of  King  Hen- 
ry III.  fo  that  all  the  SiibjeBs  of  Ireland^ 
(the  conquered  Iriili  not  excepted,)  from 
that  very  early  period,  and  even  foon- 
er  (25),  were  as  much  entitled  to  Englifi 

O  Liberty, 

(25)  For,  the  EngUJh  Settlers  carried  their  Rights 
with  them,  and  the  native  \x'\^  gladly  accepted  the  Eng- 
lijh  Common-Law,  as  foon  as  it  was  tendered  to  them 
by  the  Englijh  Conquerors,  of  which  I  have  produced 
ample teftimony  in  a  Note  on  page  ic8.  fo  thattheirjuft 
title  to  Englijh  Liberty  and  all  the  legal  Immunities  of 
the  Conquerojs   was  clearly  eflaoHihed  and  confirmed 

h-^this  Irijh  Magna  Charta^  They  were  very  fooa 

afterwards,  indeed,  wickedly  excluded  from  thele  equi- 
ta^ble  Privileges  by  the  inconiiderate  EngUfh  Settlers  ^ 
many  0/ whom,  for  the  fake  of  tyrannizing  over  their 
poor  neighbours,  even  degenerated  (as  Sir  John  Davies 
informs  us  in  p.  32.)  into  the  lavvlefs  Irifh"  manners 
themfclves,  adopting  the  old  Irijh  oppreffions  of  Ta- 
ciilry,  Cofherings,  Cuttings,  Sellings,  Coigne  and 
Livery,  i5c*  under  which  mod  wicked  *  pretences  they 

devoured 

* -Thefe  moj}  ivickid  ophrtjfi'jr.i  originally  fprang  from  the  undue 
Posvfr  and  uoiimited  Sway  of  the  ancient  Iri(h  Chiefca'ns,  or  Lo'ds, 
over  their  pjor  brethren  ;  but  I  mult  refer  my  Readers,  fcr  a  particu- 
lar defcnpiion  of  them,  to  Sir  John  Davies,  who  has  atncly  fst  forth 
the  grafs  injuli.ce  and  pernicious  eft'edl?  of  huh  unlimited foiver  in 
men  *.  neverthelefs  I  am  tempted  to  cite,  by  way  of  fample,  what  he 
has  mentioned  in  one  place  ccncerjiing  the  wickednefs  of  Qigre  and 

Liierv 
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Liberty,  and  all  the  Immunities  and  Be- 
nefits of  the  Englifi  Common  Law,  as 
the  Inhabitants  of  England  themfelves : 
and  yet  Lord  Cokehimfelf,  itfeems(26), 
was  not  aware  of  this  Circumftance,  but 

"  Conceived" 

devoured  the  poor  Nati'ves  as  well  as  the  poorer  fort  of 
Englijh  Settlers,  and  thereby  occafioned  almoft  conti- 
nual Wars  for  feveral  ages  j  which,  in  the  end,  turned 
out  to  their  own  great  peril  and  difadvantage,  accord- 
ing to  the  never-failing  maxim,  or  rather  warning,  of 
the  Apoille  Paul  ;  *'  ^f  y^  i^t^  and  de^vour  one  another ^ 
*-*  take  heed  that  ye  be  not  conjumed  one  of  another*^* 
Gal.  V.  15.  But,  though  the  Irijh  were,  by  this 
wretched  Policy  of  the  Englijh,  long  deprived  of  the 
Benefit  of  the  Englifh  Common-Law,  yet  this  by  no 
means  deprived  them  of  their  jufl:  Right  or  Claim  to  it, 
which  mufl  necelTarily  be  acknowledged  to  have  been 
due  from  the  time  that  the  Englilh  fir  ft  fettled  in  that 
Country. 

(26)  2d  Inft.  p.  2. 

Liixry  in  particular  :  for,  in  fhewing  tke  ill  cffedls  of  Englifh  Dege- 
neracy, he  remarks,  in  p  33.  "  By  this"  (fays  he)  "  it  appeareth  why 
**  the  extortion  of  Coigne  and  Liaiery  is  called,  in  the  old  Statutes  of 
*♦  Ireland,  a  damnable  Custome,  and  the  impofing  and  taking 
**  thereof  made //i_g-j6-Tr/?^/o??:.  Anditisfaid,  in  anantient  Difcourfe" 
^fays  he)  "  of  the  Decaf  of  Ireland ,  that,  though  it  were  firft  invent- 
*'  ed  in  ilell^  yet,  if  it  had  been  ufed  and  prjibifed  there  as  it  hath 
<«  been  In  Ireland,  it  had  long  fince  deftroyed  the  very  Kingdom  of 
**  Beelzebub."  The  fame  bad  eftcfts  are  produced,  in  feme  degree> 
by  every  k\aA  oi  Vajlulage  \  fo  that  the  bad  Policy  of  ettablifhin^ 
Sei<Tneanes  in  Canada,  cr  elfewhere,  is  but  too  apparent. 
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^^  Conceived"  (fays  Serjeant  Mayart,  p. 
226.)  *'  that  Magna  Charta  was  not  of 
**  force /;;/;Y/kW till  the  loth  of  Hen.  7. 
**  which  is  only  a  mlftake"  (fays  he)  ^'  of 
**  a  matter  of  fa6t;  for  in  truth  we  jhW 
(fays  he)  *'  that  a  Statute  was  given  to 
*'  them  of  Ireland  in  the  firft  year  of 
"  Hen.  3.  CifiV  But  though  this  was 
only  ^^  a  mijlake  of  a  matter  of  jaSl^* 
yet  it  was  fuch  a  miftake  as  might  pro- 
bably, in  great  meafure,  have  occafioned 
the  erroneous  opinions  ever  after,  of  that 
great  and  worthy  man,  concerning  the 
Conftitution  of  Ireland. 

But  Serjeant  Mayart  has  not  profited  fo 
much  as  might  have  been  expedled  by 
this  knowledge  that  the  Subjedls  of  Ire- 
land were  honoured  with  adiftind:  Char- 
ter ;  for,  after  pointing  out  (in page  227) 
the  feveral  Chapters  of  the  Charter, 
wherein  (as  he  fuppofes)  **  that  Law  dif- 
"  fers  from  the  antient  common  Law," 

O  2  he 
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he  adds  them  triumphantly  to  his  Collec- 
tion of  Precedents  for  binding  Irelmtd 
by  Statutes  made  in  England'^  as  if  a 
Charter  of  Liberties^  freely  given  and 
gladly  accepted,  could  afford  any  Evi- 
dence againfl  Liberty  !  For  this  undif- 
tinguifliing  man  did  not  confider  that  the 
King,  by  this  Charter  of  Liberties,  binds 
arfd  rcjlrains  himfelf  (rather  than  his  Peo- 
ple) in  all  the  moft  dangerous  points  of 
Preroeative,  wherein  the  Rulers  of  other 
Countries  are  left  too  much  unlimited  \ 
and  therefore  that  the  Subjects  of  Ireland 
might  accept  the  fame  (which  they  moffc 
willingly  did)  without  the  leaft  Deroga- 
tion from  their  juft  and  natural  Rights. 

And,  as  this  Charter  was  granted  to 
the  "  Kings  SubjeBs  in  Ireland''  with- 
out diftindion,  it  affords  the  moft  am- 
ple proof  that  even  the  conquered  Irijh 
w^ere  entitled  to  all  the  Immunities,  Pro-, 
tedionj  and  Benefits,  which  the  Englifh 

Conquerors 
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Conquerors  themfehes  enjoyed  by  it:  for 
even  Serjeant  Mayart  himfelf  proves  (in 
p.  67.)  that  the  Englifli  Laws  *'  were 
**  given  at  jirjf'  —  "  tarn  Anglis 
"  QjjAM  HiBERNicis,  ai  well  fo  Eng- 
'*  LisHAs  Irish"  (27).  The  Irifli  Na- 
tion 


(27)  Serjeant  Mayart  alfo  informs  us,  **  That  the 
"  whole  Realm  of  Ireland  was  anciently  reduced  into 
•*  Counties,  and  that  the  Englifli  Laws  had  paiTage 
**  throughout  the  fame,  as  appears'*  (fays  he)  **  by 
**  feveral  Pipe- Rolls  of  the  time  of  Hen.  3.  in  the  Ex- 
**  chequer  of  Ireland,  where  there  are  accounts"  (fays 
h«)  **  made  for  nnes,  paid  by  the  mere  Irijh,  for  Dif- 
**  fiifins^  and  many  other  kinds  of  TrefpafTes,  com- 
**  mitted  by  them  in  thofe  places,  which  the  Author 
"  calls  Irijh  Territories  ;  though  fome  of  the  Irifh, 
**  with  their  poUerity  after  them,  being  always  averje 
**  to  the  Engliih  Laws,  could  not  digeft  them,  but  hid 
**  therafelves  in  the  bogs,  mountains,  C5V."  But  this 
averfion  of  "  fome  of  the  Irijh^^  to  the  Englifh  Laws  is 
eaiily  accounted  for,  fince  it  appears  very  clearly,  from 
Sir  John  Davies's  Book,  that  the  Iriihry  had  much 
more  experience  and  woful  knowledge  of  Englijh  Op- 
preffion  than  of  the  Englijh  Lavjs  ;  for,  when  any  of 
them  were  driven  from  their  Lands  and  Pofieffions 
through  the  avarice,  and  by  the  unlawful  power,  of  the 
great  Engliih  Lords,  who  found  their  intereft  in  treat- 
ing them  as  enemies,  it  was  very  natural  for  them  to  at- 
tempt to  dijfei'ze,  and  recover  their  former  Rights  and 

pofTefTions  : 


cc 
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tion  are  alfo  obliged  to  Serjeant  Mayart 
for  fome  other  Proofs  in  their  favour, 
which  he  intended  againji  them:  for,  a- 
mongft  his  Precedents  of  givi?2g  Lawy 
be  informsus  ,  in  p.  219.  "that,  irl  the 
.Reign  of  King  Henry  II.  the  common 
Law  and  /awful  Cuftoms  of  England 
"  were  received,  planted,  and  eftablifti^ 
"  ed,  in  this  his  Majefty's  Kingdom  of 
*'  Ireland  j"  a  Point  which  every  Irifli 
Patriot  is  zealous  to  maintain !  And  he 
has  favoured  us,  in  page  220,  with  an- 
other notable  Example  of  binding  the 
Iri/Jj  by  Englijh  Laws;  this,  it  feems, 
was  in  the  Reign  of  King  John,  "  of 
*'  whom,"  (fays  he  triumphantly,)  ''in 

**  that 

PofTeiTions  :  and  again,  when  they  found  no  Protedlion 
from  the  Englilh  Laws,  nor  other  exertion  thereof  than 
that  di fining  and  punijhing  them  for  fuch  "  DiJJeiz.ins,''* 
l^c.  which  were  mere  Re-entrlesy  it  was  equally  natural 
for  them  to  imbibe  prejudices  againft  the  Englifh  Laws, 
and  to  fly  to  their  Bogs,  l£c.  Thus  the  Englijh  Oppri>f~ 
(ions  were  apparently  the  caufe  why  Jome  of  the  Iriih 
were  averfe  to  the  Englijh  Lanvs ;  which  I  have  cxprelTed 
more  at  large  in  a  Note  on  p.  io8. 


[  J03  ] 
**  that  refpe^l,  it  may  be  well  faid,  that 
'*  Stattiit  et  prcecepit  Leges  ;  he  appointed 
"  and eflablified the  Laws;  asalibbecaufe 
"  he  put  them  in  writing,  and  left  them 
"  in  his  Court  of  Exxhequer  for  their  . 
**^  belter  diredlions :"  but  he  happily  in- 
forms us  at  the  fame  time,  (which  fpoils 
his  own  application  of  the  Precedent,) 
that  all  this  was  done  ^*  at  the  injiance' 
(fays  \\t)  ^' of  the  IriJI: y  (as  the  Record 
**  faith,)  or  of  the  Englifh  who  account- 
"  ed  themfelves  Iriih,"  ^c.  And  there- 
fore, as  thefe  Englifh  Laws  and  Cuftoms 
are  clearly  acknowledged  by  himfelf  to 
have  been  introduced  "  at  the  inflance  of 
"  the  IriJJj,''  it  muft  manifeftly  appear, 
that  this  antient  example  excludes  the 
Dodrine  which  he  meant  to  fupport  by 
it,  in  oppolition  to  Sir  Richard  Bolton  ; 
and  therefore,  if  all  thefe  points  are  duly 
confidered,  1  think  we  may  very  fairly 
retort  his  own  words  (which  he  exulting- 
ly  applied  to  Sir  Richard   Bolton)  upon 

himfelf! 
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himfelf!  viz,  "  IVbereupon  it  muji  needs 
*^  alfo  follow  J  that  the  Author  s  Difcourfe 
•'  FALLS  ALL  IN  PIECES^  and  i 5  nothing 
•^  to  the  purpofe  that  he  would  have  it.*'^ 

Serjeant  Mayart  has  alfo  taken  a  great 
deal  of  needlefs  pains  to  prove  "  Irelani^ 
"  to  be  annexed  to  the  Crown  of  England^' 
and  that  "  the  King  and  Parliament  of 
"  England  have  Power  over  Ireland,"  and 
he  cites  feveral  Adts  of  Parliament,  and 
other  Authorities,  in  pages  64  and  6  j  of 
his  Anfwer^  in  the  Ilibernicay  which 
clearly  prove,  indeed,  \k\^  former  part  of 
the  Affertiony  (that  Ireland  is  annexed  to 
the  Crown  of  England  y)  a  point  which 
the  Irifli  themfelves  are  To  far  from  deny- 
ing, that  they  are  rather  deiirous  to  n>ain- 
tain  it. (28).    But  none  of  his  Authorities 

afford 

(28)  Cafe  of  Ireland,  p.  96.  "  //  has  ever  hem  ac- 
'"  knon.'oledged  that  the  Kingdom  of  Ireland  is  infeparabfy 
*'  annexed  to  the  Imperial  Cronjon  of  England,  The  obli- 
**  gation  that  our  Legifiature  lies  under  by  Poining*s 

"  Aa, 
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aiFord  the  leail  fliadow  of  Evidence  for 
the  latter  part  of  his  AiTertion,  viz.,  the 
Power  of  the   Englifi   Farliament  over 

P  Ireland, 

*'  Ad,  10  Hen.  VII.  c.  4,  makes  this  Tye  hetnueen  the 
**  t--wo  Kingdoms  indiiroluble.  And  we  mull  e\'er  own 
**  it  our  happinels  to  be  thus  annexed  to  England  ; 
"  and  that  the  Kings  and  Queens  of  England  are,  by 
**  undoubted  Right,  ipfo  faSio^  Kings  and  Queens  of 
"  Ireland.  And  from  hence  we  may  reafonably  con- 
**  dude,  that,  if  any  Afts  of  Parliament  made  in 
"  England  ftiould  be  of  force  in  Ireland,  before  they 
"  are  received  there  in  Parliament,  they  fhouid  be 
**  m#re  efpecially  fuch  Ads  as  relate  to  the  SucceJ/toji 
"  and  Settlement  of  the  Croivnt  and  Recognition  of  the 
"  King's  Title  thereto,  and  the  Poiver  and  Jurif' 
**  di^ion  of  the  King.  And  yet  we  find,  in  the  Irijh 
**  Statutes,  28  Hen.  VIII.  C  2,  an  Ad  for  the  Succef- 
«*  fon  of  the  King  and^een  Anne  ;  and  another,  chap.  5, 
**  declaring  the  King  to  be  juprnne  Head  of  the  Church 
**  of  Ireland  \  boih  which  Ads  had  formeily  paffed  in 
^*  the  Parliament  of  England.  So  likewile  we  find, 
•*  amono-ft  the  Jridi  Statutes,  u43.s  of  Rccogjiiticn  of  the 
**  King\  Title  to  Ireland^  in  the  reigns  of  Henry  VIIC. 
*<  Queen  Elizabeth,  King  James,  King  Charles  II. 
"  King  William  and  Queen  Mary.  By  which  it  ap- 
**  pears,  that  Ireland,  though  annexed  to  the  Crown 
"  of  England,  has  always  been  looked  upon  to  be  a 
*<  kinodom  compltte  ^vithin  itftlf  and  to  have  all  Jurif- 
"  didtion  to  an  ablblute  Kingdom  belonging,  and 
**  fubordinate  to  no  legiflative  authority  on  Earth  : 
**  Though,  it  is  to  be  noted,  thefe  Ei.glifh  h&.^,  re- 

**  lating 
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Iteland.  And^  bccaufe  Sir  Richard  BoU 
ton  had  allowed  that  facb  Law?,  made 
in  Engla7tdy  as  are  declaratory  of  the 
tommon-Law,  do  bkid  Ireland  without 
any  confirmation  there  ;  (fee  Hibernicay 
p.  27,  (Sc)  Serjeant  Mayart  hopes  to 
avail  himfelf  of  the  eircumftance,  and 
obferves  thereupon,  '*  It  muft  neceffarily 
"  follow"  (fays  he,  p.  76)  **  that  the 
**  Parliament  of  £72^/^;?^  hath  ftill  an  in- 
**  fluence   upon   Irclandy'  &c*     And   a* 

little 


**  lating  to   the   fiicceilion,    and    recognition    of  the 
**  King's  Tjtlff,  do  particularly  nj^mc  Ireland.'* 

See  alfo  pacre  33,  where  the  fame  author  fpCaks  of 
**  Ireland* s  be:t!g  annexed  tCy  cmd,  as  it  w^re,  united 
nvliby  the  imperial  Crown  of  England,  by  fevcral 
Ads  of  Parliament,  both  in  England  and  Ireland, 
'•  fince  King  John's  time.  But,  how  far  this  operates, 
**  I  fliall  enquire  more  fully  hcreafttr ;  I  ihall  only, 
**  at  prefcnt,  obferve,  that  I  conceive  little  more  is 
**  cffedlcd,  by  thefc  ilatutes,  than  that  Ireland  fhall 
**  not  be  aliened  or  /cparaiL-d  from  the  King  of  Eng- 
"  land,  who  cannot  hereby  difpofc  of  it  otherwife  than 
**  in  kgul  fuccejjion  along  with  England  ;  and  that 
♦*  whoever  is  &V;.^  of  England  Js,  ipfc  fa^Oy  King  cf 
^*  Irelandy  and  the  fubjef^s  of  Ireland  are  obliged  to 
♦*  obey  hip  as  their  lie^c  Lord," 


J 
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little  farther  he  adds,  "  But  if  it  fliould 
"  happen"  (fays  he)  **  tliat  the  Parlia>- 
**  ment  of  England  fhould  make  an  ex- 
"  pofition  of  a  Law  in  force  in  Ireland^ 
**  and  the  Parliament  there  fhould  make 
"  another,  and  that  it  may  be  different  or 
"  contrary  to  ihdii  oi  England,  certainly" 
(fays  he)  *'  Ireland  mnd  be  bound,  by 
^'  the  Author's  own  Rule,"  (meaning  Sir 
Richard  Bolton,)  "  by  the  declaratory 
"  Statute  of  the  Parliament  of  £«£"- 
^*  land.'* 

But  Sir  Richard  Bolton's  Rule  includes 
no  fuch  Dodrine.  For  there  is  nothing 
unreafonable  ijj  fuppofing  that  the  Irifli 
fubjedts,  without  prejudice  to  their  natu^ 
ral  Rights  and  the  Privileges  of  their  own 
Parliament,  might  receive  *'  the  declara- 
'^  tcry  Statute  of  the  Parliament  of  Eng- 
"  knd""  as  the  befl  Expofition  of  the 
Common- Law,    which    they  before  ac- 

P  2  knowUdgedj 
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knowledge^ ^    and  jreely  accepted  by  their 
own  exprefs  ajfejit  and  dtjire,  (29) 

But 

(29)  Sir  Edward  Coke  himfelf  bears  ample  telli- 
rnony  to  this.  —  «*  Our  ftudent  mafl  know"  (fays 
he)-**  that  King  John,  in  the  i2tti  year  of  his  reign, 
**  went  into  Ireland,  and  there,  by  the  advice  of 
**  grave  and  learned  men  in  the  Lavves,  whom  he  car- 
**  ried  with  him,  by  Parliament,  de  communi 
**  omnium  de  Hybernia  consensu,  ordained  and 
eftablifhed,  that  Ireland  fhould  be  governed  by  the 
Laivs  of  England y  which,  of  many  of  the /r//^-/«f»," 
(for  the  common  confent  before-mentioned  muil  mean  that 
of  the  Englijh  fettlers,)  "  according  to  their  o-ivn  dejire, 
"  njcas  joyfully  accepted  and  obty^dy  and  of  many  the 
"  fame  was  foon  after  abfolutely  refufed,  preferring 
*•  their  Brehen  Law  before  the  juft  and  honourable 
^S  Lawes  of  England.'*  illlnll.  p.  141. 

But  this  fubfequent  refufal,  and  preference  given  to 
the  Brehen  Lanvy  mull  not  be  charged  to  the  nati-ce 
Irijh  in  general  ;  for  Sir  John  Davis,  in  his  **  Dif- 
'*  ccverie  of  the  true  caufes  why  Ireland  was  never  en- 
*Vtirely  fubdued,"  l^c.  demonftratcs  that  \\\^  Eng" 
lijh  Settlers  we<  e  principally  to  be  blamed  for  this.  He 
Ihews,  (p.  135,)  that  *'  the  fcopcs  of  land,  which 
were  graunted  to  the  firft  adventurers,  nvtre  too  large, 
and  the  Z,/^f;7/W  and  Royalties,  which  they  obtained 

therein,  nvsre  too  great  for  fubjeS^s^'* And,  in 

p.  144,  that,  by  *<  thefe  Gr^«// of  whole  provinces  and 
*'  petty  kingdoms,  thofe  few  Sngliih  Lordes  pre- 
*'  tended  to-  be  proprietors  of  all  the  land,  fo  that 
*♦   there  was  no  pofiibility  left  oi  fettling  the  natinjes  in 

"  their 


tt 
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But  let  us  fuppofe  that,  in  fome  fu^li 
declaratory  Adt,  they  had  reafon  to  think 

the 

**  ti>eir  pojfejfionsy  and^  by   confequence,  the   conqueft 
**  became   impoffible,    without  the  utter  extirpation   of 
•*  all  the  Irijh ;  which  thefe  Englilh  Lordes  were  not 
**  able  to  doe,  nor  perhaps  nvilli7igy  if  they  had  been 
**  able."     This  he  afterwards  explains,  ihewing  that 
falfe  notions  of  private  intereft,    among  the    Englijlj 
Lords,  prevented  both  the  conqueil,  and  the  introduc- 
tion of  the  Engliih  Law  :  They  *'  hoped  to  become 
**  Lords   of  thcfe   lands  which  were  pofleffed  by   the 
**  Irilh,  whereunto    they   pretended  title  hy   their  large 
**  Grants^'  Sec,  (p.  144.)  and  thai  therefore  "  they  per- 
"  faaded  the  King  of  England  (p.   145)  that  it  was 
*'  unjit  to  communicate  the  La--wes  cf  England  unto    thcrn; 
**  that  it  was  the  beft  policie    to  holde  them  as    aliens 
**  and  enemies,  and  to  profecute  them  'with  a  continual 
**  ^arre.     Hereby   they  obtained"  (fays  he)   **  aao- 
•*  ther  royal  Prerogative  and   power ;  which  was,  to 
**  make  Warre  and  Peace  at  their  pleafure^  in  every  part 
**  of  the  kingdom  ;  which  gave  them  an  abfolate  com- 
*♦  mand  over  the   bodies,  lands,  and   goods,"  (even) 
*'  of  the  Englifp   Subjedtes   heere ;"  meaning   in  Ire- 
land, where   he   wrote.     And   he  adds,  in   the   fame 
page,  '*  And   befides'*  (fays   he)  "   the   Irijh  inbabit- 
.**  ing  the   lands   fully  conquered  and  reduced,  being 
«*  in  condition  offa^'es  and  villaines,  did  render  a  greater 
**  profit  and  reiiennetVt  than  if  they  had   been  made /.6^ 
«  KiijgU  free  fuhjecls.    They   alfo  feared"  (as  he  de- 
clares in  the  preceding  page)  "  that,  if  the  Iriili  were 

**  received 


4i 
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the  Englifh  Expofition  improper,  and 
lliould  therefore   choofe  to  confirm  their 

own 

*'  received  into  the  King's  protedion  and  made  liege- 
*'  men  and  free-fubjecles,  th^  Stau  »f  England  woalde 
**  efiablijh  them^^  (or  rather  r6-eHal)liili  thera)  **  in 
**  their pqffeJ/ioHs  by  GraunEs  from  the  Crown,"  ijc. 
And  "  The  troth  is"  (fays  he,  in  p.   146.^  <*  that 

thofc  great  Englilh  Lords  did,  to  the  uttermoft  of 
**  their  power,  croffe  and  withftand  the   enfranchife- 

ment  of  the  Irifh,  for  the  catifes  before  exprelfed." — 
And  he  rightly  lays  **  the  fault  upon  the  pride, 
**  covetoufnefs,  and  ill-counfell  of  the  Engiijh  planted 
**  heer,  'vjhich  in  alt  former  ages"  (fays  he)  "  have 
*'  bin  the  chief  impediments  of  the  final  conqueft  of 
"  Ireland." 

On  the  other  hand,  he  clearly  exculpates  the  tuui'm 
""Jrijh  from  the  charge  oi  fwilfully  refafing  to  be  fubje^ft 
to  the  Laws  of  England.  "  But  perhaps"  (fays  he, 
in  p.  115)  "  the  Irijbry  in  former  times  did  wilfully 
**  refufe  to  be  fubje£l  to  the  Lawes  of  England,  and 
**  would  not  be  partakers  of  the  benefit  thereof,  though 
'•  the  Crown  of  England  did  defireit;  and  therefore 
-•<  they  were  reputed  Aliens,  Out-lawes,  and  Enemies. 
^*  Assuredly  the  contrarie  doth  appbare,  as 
«  wel  by  the  Charters  of  Denization,  purchafed  by 
^«  the  Iriih  in  all  Ages,  as  by  a  petition  preferred 
**  by  them  to  the  King,  anno  2  Ed.  III.  defiring  that 
-**  an  A<5i  might  paj/e  in  Ireland^  whereby  all  the 
"**  Irishrie  might  be  inabled  to  ufe  and  injoy  the 
"**  LaiKes  of  England,  without  purchafing  of  particular 
^**  Denizations.''^ 

And,, 


ownfenfe  of  rt  by  the  Authority  of  their 
o<wn  Farliamnt,  furcly  the  latter  would 

be 


And,  in  p.  117,  1«  ad'ds  :  —  ^  I  am  weii  affured, 
**  xSxiXthe  lYi-Pne  did  desire  /b  he  admitted  to  the 
**  benefit  of  tke  Law,  not  oniy  ra  this  petition  «xhi*biw 
•♦  ted  to  Ki»g  Edw.  Ill,  but  Ay  tdi  their  fuhmij^hm 
♦'  made  to  King  Richard  11.  and  to  the  Lord  Thomas 
"  of  Lancaftra-,  before  die  wanes  of  the  two  Houfes  5 
"  and  afterwards  tothe  Lord  Leonard  Gray  and  Sir  An«- 
«*  thony  St.  Leger,  when  K»  Henry  VI IL  began  to 
*^  reform  this  kingdom.  In  particular,  the  Birnes  of 
<*  th«  Mountaines,  in  tile  34th  of  Hen.  VIII.  de*> 
"  fire  that  their  countrey  might  be  made  Shire-ground, 
**  and  called  the  County  of  Wicklow  :  And,  in  the 
**  23d  of  Hen.  Vin.  O.  Donnel  doth  covenant  witfe 
"  Sir  William  Skeffington,  ^od  Ji  Domimts  Rex  <veh't 
**  reformare  HibervJamy''*  (whereof,  it  fhouid  feem,  he 
made    fome    doubt,)   **  that    hte  and  his  peoplt  ivoititi 

G  L  A  D-L  Y  be;  go  vemed  by  the  LaiK'es  of  Englarid^  * 


(C 


Thefe  quotations  fufHciently  demonftrate  the  iviU 
lingnefs  of  the  native  Irijh  to  adopt  the  EngJip  Laws 
and  Conftitution,  and  that  the  denial  of  fuch  a  reafon- 
able  defire  was  the  juft  caufe  of  their  almoft  continual 
rebellions  and  bloody  wars  againii  the  Efiglijh^etiitv^, 
However,  iit  the  Reign  of  King  James  I.  the  Irijhty 
were  refiored  to  their  juft  Rights,  <*  and  the  benefit 
**  and  protedlion    of  the  Law  of  England  communica- 

^*    ted  TO   ALL,    AS    WELL   IrISH  AS   EnGLISH,    WITH- 
**    OUT     DISTINCTION      OR     RES^PE<;T     OF     PERSONS, " 

(fff.    (p.  264.)     And  Sir  John  Davies  himfelf  was  one 
of  the  Judges  employed  in  that  moft  grateful  bufinefs 

to 
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be  binding  in  Ireland,  and  not  the  Englijh 
StatutCy    as  Serjeant    Mayart    fuppofes; 

for 

to  a  benevolent  man  ;  I  mean  the  **  Vifitations  ofjuf- 
•*  tice,  ^whereby  the  jufi  and  honourable  Law  of 
"  England  was  imparted  and  communicated  to  all 
*'  the  Irijhry,'^  (P.  265.)  And  he  informs  us,  in  the 
fame  page,  that  "  the  ctmmon  people  were  taught,  by 
^*  the  Juftices  of  Affife,  that  they  <were  free  Sub- 
"  JECT5  to  the  Kings  of  England,  and  not  Slaves  and 
<*  VaiTals  to  their  pretended  Lords  :  That  the  Cut- 
^  tingst  Cojhcries,  SeJftngSf  and  other  extortions  of 
'*  their  Lords,  were  unlawful,  and  that  they  fhould 
«*  not  any  more  fubmit  themfelves  thereunto,  fince 
**  they  were  now  under  the  protection  of  fo  juft  and 
**  mighty  a  Prince,  as  both  would  and  could  proteft 
**  them  from  aP  wrongs  and  oppreffions.  They  gave*' 
(fays  he)  *'  a  willing  ear  unto  thefe  leflbns  ;  and 
*«  thereupon  the  greatneile  and  power  of  thofe  Irifh 
<*  Lords  oyer  the  people  fodainly  fell  and  vanilhed, 
•'  when  their  oppreffions  and  extortions  were  taken 
*♦  away,  which  did  maintain  their  greatnefs,'*  i^c. 
In  p.  262,  he  informs  us,  that  Sir  Edmond  Pelhara 
and  himfelf  were  **  the  fir fi  Jufices  of  Jljffd  that  e-ccr 
*■*-  fat  in  thofe  countries',''^  (fpeaking  particularly  of  Ty- 
rone and  Tirconnell  ;)  **  and  in  that  circuit"  (fays 
he)  **  we  vilited  ail  the  Ihires  of  that  province  :  be- 
*<  fides  which,  vifitation,  though  it  were  fomewhat 
**  diftaltfuil  to  the  Irifh  Lords,  ivas  fojeet  and  moji 
<«  ciuelcometo  the  common  people  \  who,  albeit  they  were 
*<■  rude  and  barbarous,  yet  did  they  quickly  apprehend 
*'  the    difference  betweene   the   tiranny   and    oppreffion 

*'  under 
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for  there  is  no  example  of  an  IriJI:)  KCt  of 
Parliament  being  fet  afide  by  the  Autho- 

Q_  rity 

**- under  which  they  lived  before,  and  the  juji  govern' 
**  ment  and  proteflion  which  we  promifed  unto  them 
**   for  the  time  to  come," 

Thus  the  common  people  oi the  Irijhry  were  at  length 
reftored  to  that  equality,  in  the  eye  of  the  law,  to 
which  they  were  juHly  entitled  (though  fhamefully 
deprived  of  it)  from  the  earlieft  time  that  the  Englifh 
began  to  be  known  in  that  kingdom,  even  from  the 
firft  eftablifhment  of  the  Englilh  Conquerors  ;  for  Sir 
John  Davies  ihews,  from  Matthew  Paris's  Hiiiory, 
that  '*  l^ing  Henry  II.  hrfore  his  r&turn  out  of  Ire- 
landy  held  a  Counfell,  or  Parliament,  at  Lijf'more, 
where  the  Laws  of  England  were,  By  alii  ^viUingly 
*  received  I  ubi  leges  Angliae  ab  omnibus  funt  gra- 
tanter  rccepta:,  etjuratoria  cautione  praefiita  confil"- 
matcfi  ;  p,  ioo.  And  he  informs  us,  in  the  next 
page,  that  "  King  Henrie  the  Third  did  graunt  and 
'*  tranfjTiit  the  like  Chnrter  of  Liberties  to  his  fubjeBs  of 
*'  Ireland^  as  himfclf  and  his  Father  had  grauntcd  to 
**  ihe  Suhjtds  of  England,  as  appeareth"  (fays  he) 
*'  by  another  Record  in  the  Tower,  i  Hen.  III. 
*'  Pat.  m  13."  And  he  cites  alfo  a  writ  of  the  i2th 
year  of  the  fame  King,  commanding  the  Lord  Juilice 
cf  Ireland  tocaufe  the  Charter  of  King  John  to  be  read 
and  confirmed  by  Parliament  ;  and  again,  that  **  the 
'*  fame  King,  by  Letters  Patent  under  the  Great-Seal 
**  of  England,  did  confirnis,  the  efablijhment  oi  l\\e  Eng- 
*•  lijh  Lanvs  made  by  King  John,"  and  th  .t  all  Writs 
oi  the  Common- La^;-  Ihould  have  courfe  there  as  in  Eng- 
land — 


c 

(C 

c  ( 
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rity  of  the  Englijh  Parliament,  which 
Serjeant  Mayart  allows :  "  Neither  is  it 
^'  to  be  imagined"  (fays  he  in  p.  199) 
*^  that  the  Kings  and  Parliaments  inEng- 
**  land  will  ever  avoid  any'  Laws  made  in 
"  Ireland  without  a  good  and  juft  caufe, 
**  Jince  they  have  not  done  any  fuch  things 
"  for  about  four  hundred  yearsy  which  is 
**  time  enough  to  have  experience  of 
**  their  honour  and  juftice,"  ^c. 

And  he  afterwards  ufes  this  plea  con- 
cerning the  Honour  and  Juftice  of  the 
EDgli(h  Parliament,  as  an  inducement  for 
the  irifh  to  be  bound  by  it ;  "  and  feeing" 
(fays  he  in  p.  191)  *'  that,  for  above 
"  400  years,  they  have  never  done  hurt 
"  to  Ireland,  Gfr.  therefore  we  may  welli 

"  truji. 

land  —  ''^^o// OMNIA  brevia  </<?  communi  ju're, 
*'  qua  ciirrunt  in  Anglia,  Jimiliter  currant  inHibernia,** 
Sec,  Thus  it  appears,  that  all  /r//{5' Subje£ls,  without 
diltindion,  are  entitled,  according  to  the  clearefl  and 
moft  unquellionable  tellimony,  to  all  the  Rights,. 
Immunities,  and  Advantages,  of  Magna  Charta  and 
the  Englijh  Common-Law. 
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"  tru/i  them  hereafter,"  &c»  And  again, 
in  p.  192,  "  But  we  all  know"  (fays  he) 
"  with  what  great  confultat/on,  delibera- 
**  tion,  and  btowledge  of  things,  and  the 
^^  ctrcumjlancci  of  than^  the  Kings  and 
**  Parliaments  of  England  have  ft  ill  or- 
^  dered  their  affairs,  &c.  And  we  may," 
(fays  he,)  *'  as  all  our  anceftors  have 
done,  truf  to  their  vnfdom,  jujlice,  and 
judgement,  as  zfufficient  hedge  and  fecu- 
**  rity  for  us,"  But,  furely,  no  People, 
who  have  the  ufe  of  reafon  or  common- 
fenfe,  would  be  induced  hyfiwh  an  argu^ 
ment  to  fubmit  themfelves  implicitly  to  a 
Parliament,  in  which  they  have  no  Share 
of  Power  or  Reprefentation\  though,  in- 
deed, it  may  be  alledged,  in  behalf  of 
this  writer  and  his  argument,  that  Par- 
liaments, before  his  time,  were,  ingene^ 
red,  lefs  corrupt  than  they  have  been 
Snce,  if  we  except  the  Parliaments  of 
Richard  II.  and  Queen  Mary;  but,  in 
thefe   latter  times,    **  'we  all  know  with 

Ci_2  "  "DC'hat 
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*'  what  great  con fidtaf  ion y  deliberation^  and 
"  knowledge  of  things^'  Gfc.  &c.  ^c. 

If  it  had  been  poUible  for  the  IriJJj 
Subjecfts  to  have  given  up -to  Serjeant 
Mayart  this  contefted  point  concerning 
the  neceffity  of  a  due  Reprefentation  in 
the  Legijlatiirey  without  giving  up,  at 
the  fame  time,  all  due  Li?nitation  ofGo^ 
vernmenty  and  confequently  all  preten^ 
Jions  to  their  72atural  Freedom^  this  advice 
cf  his  might  have  been  efleemed  excu- 
fable ! 

But  it  is  Reprrfe?itation  alone  which 
forms  the  Bafis,  the  fuperiority,  and  the 
efiential  difference,  of  the  Ejigli/h  Con- 
fiitution  of  State,  from  all  others!  For, 
in  countries  where  this  is  wanting^  or 
where  it  is  become  totallj  corrupted^  it 
makes  but  little  difference,  to  the  bulk 
of  the  people,  whether  the  executive 
part  of  the  government  be  in  the  hands  of 
one,  of  a  few,  or   of  many  3     172;.  of  an 

Emperor, 
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.  Emperor,  of  a  Triumvirate,  or  of  a  Se- 
nate of  Nobles  or  proud  Patricians,  (as 
among  the  Romans,  at  different  periods 
of  time).  The  adminiftration  of  each 
of  thefe  orders  of  power,  refpedively,  is 
almoft  equally  arbitrary,  uncertain,  and 
dangerous  to  the  community ;  to  which 
the  Hiftories  of  all  monarchical  as  well 
as  ariftocratical  Governments  (I  mean 
thofe  that  are  merely  or  too  nearJy  fuch) 
bear  fufficient  teftlmony :  fo  that  the  Re- 
prefenfation  of  the  people  is  the  grand 
point  of  diftindlion,  the  fundamental 
principle,  whereby  the  equity  and  fafety 
of  the  Englijh  Government  is  to  be  mea- 
fured,  when  we  compare  it  with  fuch 
Governments  as  either  that  of  France  or 
that  of  Poland. 

I  have  already  given  fome  fpecimens 
oi French  GowQvnnitnt  and  French  Law 
in  my  Preface,  it  being  neceflary  that 
BritiJJ:)  Subjeds  fhould  be  well  aware  of 

the 
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the;  Nature  and  Tendency  of  that  Law 
which  ba&  fo  lately  received  the  folema 
Sandiun  ev<?n  of  our  own  Legiflature,  ( 30) 

(30)  The  late  A<51,  for  eflablifhing  the  Laws  of 
France  in  the  moft  extenfive  Province  of  the  Britijh 
EkOipire,  muft  indeed  feera  very  ftrange  and  i^Mna»' 
t»raj  to  the  genius  of  EngUJhmen  in  general ;  efpeci- 
alFy  when  we  conlider  that  even  the  French  inhabi- 
tants of  that  Province  themfelves  are  zealous  for  the 
**  Fri'vilegts  of  Englijh  Suhje^s  ;**  which  plainly  ap- 
pears by  fbme  ExprelTions  in  their  late  Addrefs  to  the 
Governor  on  that  occafion  :  and  we  may,  therefore, 
reft  affured  that  they  are  not,  in  general,  fo  ignorant, 
and  void  of  common-fenie,  as  really  to  prefer  the 
Laws  of  France  to  the  equitable  Conftitution  of  Eng- 
land, howfoever  they  may  have  been  mifreprefented. 
We  muft,  neverthelefs,  except  a  few  French  Seigneurs^ 
who,  having  already  been  zWovjcA  greater  excluj^e  Pri- 
rvilsges  than  are  confiftent  with  the  fafeiy  and  freedom 
of  their  poor  neighbours  and  fellow-fubjedts,  would 
rather  wifh  to  promote  the  French  Laws  and  Cuftoms 
(which  permit  fuch  an  unjaft  VafTalage)  than  the  equi- 
table Laws  Q^  England  :  and  we  may  likewife  except 
the  Priefts,  and  feme  other  abfolate  Bigots  to  the  Ro- 
milili  Religion,  who,  being  entangled  in  the  Sla'v&ry  of 
Gntichr  1  Hian  Principles  and  "  th€  Dodrines  of  Devils^* 
are  ready  to  fubmit  to  any  temporal  conditions  whatso- 
ever for  the  fake  of  xhd^t  fpiritual,  or  rather  Satanicalf 
Bribe,  which  was  wickadly  thrown  out  to  them  on  this 
occafion  :  I  mean  the  fetting  up  their  adulterated  Re- 
ligion as  the  eflablijhed  Church  of  that  Pronjince  (with  a 

legal 


as  being  proper  to  be  renewed  and  eii- 
forced  in  a  certain  Province  of  the  Bri^ 
tifii  Empire!  And  the  Hon.  Mr.  Juf- 
tlce  Barrington,  in  his  Obfervations  on 
the  ancient  Statutes,  has  alfo,  in  jufl: 
abhorrence  of  the  French  Law,  cited 
feveral  **  Fundamental  Maxims"  (31) 
of  it,  ''  upon  which  the  Kings  Prero- 
*•  gative  is  founded,  which"  (as  he 
juftly  remarks)  *'  may  not  only  be  mat- 
**  terof  fomecuriofity  to  an  Engli(hman, 

"  bur. 


legal  Right  to  colled  Tythes,  ^c,J  by  national authcfU- 
tj^  This  was  the  more  uxijull  andiuexcufable,  becaufc: 
the  Romanifts  had  no  reafon  to  complain  of  that  Tole- 
lation  which  they  fo  freely  enjoyed  before.  In  a  note 
on  p.  125,  where  I  have  occafion  to  mention  the  de^ 
fefts  of  iomQ  fitppo/ed  Statutes,  I  have  added  fome  ex- 
amples (which  naturally  occurred  thereupon)  concern- 
ing the  abominable  Tyranny  and  Wickednefs  of  the 
adulterous  Church  of  Rome ;  and  thefe,  I  truft,  will 
fufficiently  juftify  the  fevefity  of  my  expreiiions  againlb 
that  ant'ichrijlian  Church.  See  aifo  my  "  Remarks  on 
**  feveral  very  important  Prophecies,"  part  2,  p.  18, 
and  part  4,  p.  34, 

(31)    **  Si  veut  leRoy,  fi  veut  le  Loi."  The  King's 
Will  is  Law  !  Some  of  the  pernicious  eJFefts   of  this- 
deteftable  maxim  I  have  already  Ihewnia  my  Preface., 


€C 
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but,  by  comparifon,  may  make  him 
"  thankful  for  the  noble  Cojtjlitution  to 
**  which  he  is  happily  born.  A  Cappa- 
*'  docian"  (fays  he)  '^  may  indeed  rcr- 
**  fufe,  from  cuftom  and  long  ufage,  tp 
''  exchange  a  defpotic  for  a  more  free 
"  Government ;  but  I  can  never  be  per- 
/^  fuaded"  (fays  this  benevolent  Gentle- 
man) "  but  that  there  is  a  neceffary  con- 
"  nexion  between  Slavery  and  Mifery,  and 
"  between  Freedom  and  Happinefs.  Se- 
"  neca"  (fays  he)  "  nobly  inforces  the 
"  communication  of  Liberty  to  the  Sub- 
«^  jeBy  from  the  Safety  it  procures  to  the 
"  King  :  (32)  Errat  fi  quis  exiftimat  tu- 
"  tum  effe  ibi  Regem,  ubi  nihil  a  Rege 
"  tutum  eft ;  fecuritas  fecuritate  mutua 
**  pacifcenda  eft,"  p.  179.      Novi^,  this 

neceffary 

(32)  This  was  the  uniform  Doftrine  of  all  the  an- 
tient  conftitutional  Lawyers  of  England,  and  efpe- 
cially  of  the  great  Chancellor  Fortefcue,  whofe  opi- 
nion I  have  exprefsly  quoted,  and  added  fome  farther 
obfervations  upon  the  fame  point,  in  a  Note  on  page  7 
of  this  Declaration,   Part  I. 


neceffary  mutual fecurity  can  only  be  infii* 
r^d  by  a  free  Reprefentation  of  the  Peopk 
in  the  Legiflatare ;  and  therefore  the 
learned  Author  of  this  excellent  remark 
will  readily  allow,  (I  truft,)  when  he 
comes  to  coniider  thefe  arguments,  that 
he  himfelf  was  not  fufficiently  upon  his 
guard,  in  another  part  of  his  ufeful 
work,  (p.  141,)  where  he  had  occafion 
to  mention  the  Irifi  Laws;  having  there 
unfortunately  adopted  the  miftaken  doc- 
trine of  Lord  Coke,  about  binding  the 
SubjeuJs  of  Ireland  by  ErgUflo  Statutes 
*'  if  Ireland  is  mentioned  J'  But  it  is  cer* 
tainlv  very  natural  for  a  gentleman  re- 
gularly bred  to  the  profeflion  of  Law 
to  be  lefs  circumfpecl  when  he  follows 
fo  great  an  authoiity  as  Sir  Edward  Coke, 
who  is  generally^  and  for  the  moft  part 
jujily^  efleemed  the  Oracle  of  the  Englifh 
Law. 

R  Mr, 
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Mr.  Barrington  is  commenting  on  the 
Ordinance  of  i7Edw.  1.  pro  fiat u  Hi^ 
beriiice ;  and,  after  informing  us  that  it 
is  not  found  in  the  Colleftion  of  Irifli 
Statutes,  which  begin  only  with  the  Or^ 
dmance  of  Kilkenny ^  in  the  3d  of  Ed  w.  II. 
he  adds,  "  There  can  be  no  doubt," 
(fays  hcj)  "  however,  that  this  Law 
*'  extends  to  Ireland,  if  not  repealed  by 
^^  fome   Irijh  A6t  of  Parliament -y    (33) 

"  as 

* 

(33)  This  Sentence  contains  an  implied  acknow- 
ledgement that  a  Law  made  in  Englatid,  relating  to  the 
Government  o^  Ireland,  maybe"  repealed  by  an  IriJh 
**  A£i  of  Parliament  ;"  and,  if  this  be  allowed,  (which 
it  certainly  ought  to  be,)  there  can  be  no  room  to  fup- 
pofe  the  IriJh  Subjefts  bound  by  an  Englijh  Aft  **  if 
*^  Ireland  is  mentioned ',*^  for,  wherein  is  the  force  or 
binding  of  the  Englifi  Act  if  the  IriJh  are  allowed  a 
Right  to  repeal  it  ?  Such  binding  amounts  to  nothing  : 
we  may  as  well  fay  that  an  Englijh  Aft  binds  the  Empe- 
ror of  Morocco  and  his  Subjefts,  or  the  wild  Arabsy 
"  ^hen  efpecially  named,'*''  fmce  it  can  bind  no  longer 
than  while  they  Ihall  be  willing  to  fubmit  to  it !  But, 
that  the  IriJh  Subjefts  really  have  a  Hight  xo  repeal  2Xi 
Englijh  AB  relating  to  their  own  internal  Government, 
(if  we  may  with  propriety   apply   the  word  repeal  to 

Afts 
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*'  as  by  Pointngs  Law^  in  the  time  of 
•*  Henry  the  Seventh,  all  precedent 
"  (34)  English  Statutes  are  made 
"  to  bind  in  Ireland^'  And  he  remarks 
thereupon,  in  a  note,  that  "  fubfequent 
''  Statutes  only  bind  if  Ireland  is  men- 
"  tioned\  2l%{oi  Wales ^^  (continues  he,) 
"  all  Statutes  are  now  made  to  extend 
"  to  it,  whether  mentioned  or  ?toty  by  a 
"  claufe  inferted  in  the  middle  of  20 
**  Geo.  II.  cap.  xlii."  &c.  But  the  true 
reafon  why  this  dodrine  may  be  applied 
to  Wales  with  propriety  2Lndju/lice,  (and 
yet  nol^tg^Jrcland  without  inji/jlicej  is 
becaufe  the  JVelchmen  give  their  affeiit 
to  the  Englifi  Laws  by  their  Reprefen- 
tatives  in  the  £;?^///Z?  Parliament,  whereas 
.the  ajfe?it  of  the  Irijhy    which  is  equally 

R  2  ejjhitial^ 

Afts  that  were  originally  defeflive  and  void  for  want 
of  ihe  Irijh  afTent,)  is  clearly  proved  by  Mr.  Molly- 
neux,  in  his  Cafe  of  Ireland y   P^g^  7  6. 

(34)  Here  the  Hen.  Mr.  Barrington  ccnnrms  what 
h  before  laid  down  in  pages  91  and  92,  concerning 
the  efFed  of  Poining's  Law. 
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effenfialy  cannot  be  known,  in  a  kgcd 
manner,  but  by  the  voice  of  their  own 
parliamentary  Reprejhrtatmes -^  (o  that 
the  very  reafon  why  all  Englijh  Statutes 
**  extend  to  Wales y  whether  Tmmedvr  rmt^' 
forbids  the  application  of  the  Jike  Doc- 
trine to  Ireland:  and  as  the  opinion  of 
tlie  Judges,  in  the  19th  of  Hen.  VI.  and 
in  the  2d  of  Rich.  HI,  before  cited,  in 
favour  of  Ireland,  vsras  founded  on  this 
*oery  reafon^  (**  quia  non  hie  hahent  mili- 
*«  tes  parliamenti,")  i  hope  the  fame 
Jwill  be  thought  fufficient  to  juftify  my 
diflent,  as  well  from  Mr.  Barrington  as 
from  the  great  Author  whom  he  feems 
to  have  followed  in  this  matter,  I  mean 
Lord  Coke  himfelf,  whofc  aflertion  I 
propofe  to  examine  ftill  more  clofely,  be- 
fore I  conclude  this  2d  part  of  my  De- 
claration. 

The  Hon.  Mr,  Juftice  Barrington  alfo 
obferves,  in  p.  145,    that    *'  there  have 

*'  been 
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"  been  great  and  learned  contfoverfies 
between  Molyfleux*  and  others,  with 
regard  to  an  Englifi:i  Adt  of  Parlia- 
ment binding  in  Ireland ;  and  Moly- 
"  neux,"  (fays  he,)  "  who  contends  it 
^^  ftiould  not,  hath  argued  firongly  from 
*'  an  Englifi)  Statute'^  not  being  fuppofed 
to  e;xtend  to  Ireland  before  Poyning  s 
AiQ:  in  the  reign  of  Heary  the  Se- 
venth,*' &?r.  —  And  a  v^ry  Jirong  argu- 
me  fit  kk  I  which,  1  hope,  hath  already 
been  ihe wo .  Biu  the  Hon .  Mr,  Barring- 
ton  proceeds  to  cite,  from  the  Parliament- 
Rolls  of  the  2 !  ft  of  Edw.  I.  a  memo- 
randum of  a  very  unwarrantable  exer- 
tion of  Royal-Prerogative  by  that  mo- 
narch, viz.  his  fending  a  copy  of  tbe  Ordi^ 
nance  (35)  (for  I  cannot  properly  call  it 

a  Statute) 


^35)  The  Hon. Mr.  Barring.ton,  in  p.  41,  veryjuftly 
remarks,  concerning  the  Statute  of  Merton,  in  the 
20th  year  of  Hen.  JII.  that  the  faid  **  Statute,  as  well 
**  as  many  others  of  this  century,  feems  to  be  only 
**  an  Ordinance  ;  the  diiference"  (fays  he)  **  between 
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a   Statute)    de   malefaEtoribm   in    Parcis 
into  Ireland,  with  an  order  to  the  Chief- 

Juftice 

*'  an  Ordinance  and  Statute  (according  to  Sir  Edward 
<«  Coke)  confiding  in  this,  that  the  Ordinance  wants 
**  the  confent  of  one  component  part  of  the  Legiflature, 
•*  which  is,  in  all  inftances,  that  of  the  Commons »** 
Now,  this  feems  to  be  exadly  the  cafe  of  the  Aft  in 
queftion  of  the  2 ill  of  Edw,  I.  de  malefaiioribus  in 
Parcis  \  for,  though  the  Aft  itfelf  declares  that  it  was 
ordained  by  the  King  ♦*  at  his  Parliament,"*  and 
**.fit  the  injlance  of  the  Nobles  of  his  reahn,^^  yet  the 
a/Tent  of  the  Commons  is  not  exprejfed ;  which  was  very 
well  known,  even  at  that. time,  to  be  neceffary,  as 
the  affent  expreffed  in  the  Afts  of  the  preceding  year 
fufficiently  demonftrates ;  ^i%.  **  Our  Lord  the  King, 
'*  in  his  full  Parliament ,  and  by  his  common  Council^  hath 
**  ordained,'*  ^r.  Statute  de  defenjione  juris,  20  E.  1. 
Again,  in  the  Statute  of  Vouchers,  *'  By  his  common 
**  Cowfff// hath  ordained,"  ^r.  Again,  in  the  Statute 
of  Wafte,  *'  Our  Lord  the  King,  in  his  full  Parlia- 
"^  ment,  holden,  (ffr.  by  a  general  Council  hath  or- 
**  daincd  ;"  fo  that  a  proper  Form  of  declaring  the 
JJfent  of  rhe  Commons,  even  at  that  time,  was  very 
well  edabliihed,  notwithftanding  that  many  Statutes 
are  deficknt  therein,  and  confequently  are  exception- 
able in  point  of  authority  ;  as,  for  inllance,  the  Sta- 
tute de  E/cheatoribiiSy  of  the  29th  year  of  this  reign, 
feems  to  be  thus  defeftive;  for  though  it  is  dated  very 

fpecioufly, 

■*  <<  Our  Lord  ^he  King,  at  bit  Parliament  after  Eafter,  the  2fft 
*'  year  of  bis  reign,  at  the  inftance  of  the  Nobles  of  his  realm,  haih 
*•'  g'-anted  and  comi^anded  to  be  from  henceforth  iirm'y  obleived," 
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Juftice  of  Irelandy  to  enforce  it :    and  be 
remarks  thereupon:  — "  This  note  fully 


tc 

<{ 
(( 
it 


"  proves" 


fpecioufly,  (like  the  Afl  in  queflion,  c/e  mahfaEiorlhus 
in  Parcisy)  *'  at  the   Parliament  of  our  Lord  the  King 
**  at  Lincoln,"  ^c.    yet  it  feems  only   to  have   been 
agreed  to  hy  the  Privy-Council,  or  the  King's  Coua- 
cil ;  —  "    by   his  Council  it    was    agreed,    and   alfb 
commanded  by  the  King  himfelf"  ("  per  Confiium 
Regis  concordatum  eft    coram   Domino  Rege,  ipfo 
Rege  confentiente  et  illud  extunc    fieri  et  obfervari 
precipiente,"  l^c.)  —  fo  that  it  was  apparently  e- 
nafted  and  ordained  only  by  the  King  and  his    Coumih 
without  the  leaft  mention  of  the  Confent  of  the  Parlia- 
ment, or  of  the  common  Council  of   the  Kingdom,  and 
feems  therefore  to  have  been  a  mere  OrJ^r  in  Council, 
though  artfully  dated,   **  at  the   ParJiafnent,^^  in  order 
to  give  it  the  appearance  of  Law.    Sir  Edward  Coke, 
in  his  4th  inft.  p.  51,  gives  feveral  inftances  offup- 
pofed  Statutes   thfat  had  been  repealed  or  difafiirnied, 
(wanting  the  Aflent  of  the  Commons,)  which  were  ne- 
verthelefs  publiihed  and  enforced  as  real  Statutes  ;  i,/<:* 
5  R.  ILc.  5.ftat.  2,  touching  enquiries  of  Kerefies,  and 
2H.IV.C.  15,  againft pretended  Heretics,   givingpov/- 
er  to  the  Biihop,  or   Ordinary,    "  to  convent   before 
<*  him   or  imprifon  any  perfon   fufped:ed  of  Herefie,'* 
and  ordaining   (contrary   to   the    La^^s  of   God)    that" 
**  an  obftinate  Heretick"  (or  any  perfon  whom  an  ig- 
norant popifn  Enthufiaft  was  pleafcd  to  call  fo)  '*  ihall 
**  be    burned  before  the  people  ;"    both  which,    as   Sir 
Edward  Coke  remarks,  were   difci'Voi.ved  bv  the  Com- 
nsons,  and  (yet)  the  pretended  Ads  pri;-;ted  (4  inft.  p. 

5i> 
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**  proves"  (fays  he)  "  that  it  was  fuppofcd 
*^  the  King,  by  his  fole  authority,  Gould 

"  then 

51,  and3inft.  p.  40  and  41).  Alfo  2  Hen.  V.  cap,  7, 
(which  Sir  Edward  Coke,  by  miftake,  calls  cap.  6,) 
**  againft  Preachers  (was)  difavowed  the  next  Par- 
*'  liament  by  the  Commons,  for  that  they  never  af- 
*^  feniedt  and  yet  the  fuppofed  Ad  (was)  printed.**  (4 
Inft.  p.  51.)  By  fach  notorious  treachery  and  dijhonejly 
did  the  Zealots  of  the  Romifli  Church  introduce  the 
papal  Tyranny  into  England, 

Sir  Edward  Coke,  inhis3dlnfl:.  (pages  40  and  41,) 
clearly  proves,  from  the  Parliament-Rolls  and  other 
Records,  the  fraudulent  .introduftion  of  the  above- 
mentioned  A£l,  in  the  5th  of  Rich.  II.  by  a  popiih 
Prelate"*,    who   at   that   time  was    Lord>Chaucellor : 

And 

*  Sir  Edward  Coke  calls  him  **  yobn  Brathrookt*  3  Inft.  p.  47  ; 
but,  according  to  Bifhop  Godwin,  his  name  was  **  Robert  Bray" 
**  brook  j"  (De  Prajulibvs  ^ngJia  Com-  p.  i86.)  but  both  of  than 
teftify  that  he  was  Bifliop  of  London,  as  well  as  Lord  Chancellor. 
Among  the  blejfed  effects  of  h\sfious  fraud  the  following  are  reported 

by  Sir  Edward  Coke,  3d  Inft.  p.  40. **  By  colour  of  this  yitp- 

**  pofed  A£t,*'  (5  Rich,  n.)  certain  perfons  that  held  tbat  Imaget 
*'  ivsre  not  to  be  ivorjhipped,  &c.  were  holden  in  ftrorg  prifon,  until 
**  they  (to  redeem  their  vexation)  miferably  yielded  before  thefe 
**  Mailers  of  Divinity  to  take  an  Oath,  and  did  fioear  to  iv'jtjhtp 
**  Images  j  which  was  againft  the  moral  and  eternal  Law  of  Almighty 
•*  God  !  **  This  and  many  other  fiich  inftances  of  hardened  Apoftacy 
in  popi/h  Profcflots  fifficiently  juftify  our  applying  to  the />/»/><*/ ^- 
ranny,  in  general,  that  Prophecy  of  the  Apoftle  Paul  concerning  the 
"  Afan  of  .S:«,"  that  was  to  be  revta/ed,  '*  the  Son  of  Perdition, 
**  whooppofeth  and  exalteth  himfelf  above  all  that  is  called  God,  ot 
**  that  is  worshipped  ;  fo  that  he,  as  God,  fitteth  in  the  temple  of 
•'  God,    /hewing  hlmfelf  that  he  is  God"  (a  Thcff.  ii.  3  to  6)  j  and 

"  whoiD 
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*'  then  introduce  any  Englijl:>  Law  ;  and 
"  will    that  authority"   (fays  he)    *'  be 

S  "  leflened 

And  the  fame  learned  author  thereupon  direfls  us  to 
**  mark  avell  the  ?nanner  of  the  penning  the  Act :  for,  fee- 
**  ing"  (fays  he)  "  the  Commons  did  not  alTcnt  there- 
•*  unto,  the  words  of  the  Aft  be,  //  is  ordained  and 
**  ajfented  in  this  pre/ent  Parlianimt^  that^  &C.  And  fo 
**  it  was,  being  but  by  the   King  and  the  Lords.** 

The  fame  rule  enables  us  to  judge  concerning  the 
authenticity  of  many  other  ancient  Afts,  wherein  the 
AJfent  of  the  Commons  is  not  particularly  mentioned,  and 
yet  they  are  publilhed.  The  conftitutions  called  Sta- 
iufum  de  Bigamis,  for  in  {lance,  are  declared  to  ha<ve  been 
**  fet  forth  in  the  Parliament  after  Michaelmas,'*  ^c, 
**  Editae  fuerunt  apud  Wellm.  in  parliamento  poft 
"  fellum  fanfti  Michaells,"  ^c.  (Mag.  Char,  cuin 
ilatutis  qua;  antiqua  vocantur,  l^c,  p.  104,  b.  Ed. 
1556.)  But  when  we  "  7nark  nvell  the  manner  of  the  pert- 
-"  ning  the  Aci"  according  to  Sir  Edward  Coke's  rule, 
it  appears  to  be  very  deficient  in  parliamentary  Autho- 
rity, though  he  himfelf  has  taken  great  pains  to  prove 
its  authenticity.  He  remarks,  that  '•  thef^^  words  in 
"  the  ill   chapter   (concordatum  eil  per  jufticiarios   et 

alios 


it 


*'  whom  the  Lord  Hiall  confum?  w'th  the  Spirit  of  bis  mouth,  and 
"  fhall  thjlroy  with  the  briglitncfs  oi  Jms  Coming  ;"  (-.erfe  S.)  —  Oh  ! 
that  all  thofe  pcrfoiis,  wiiole  hearts  are  not  yet  entirflv  *'  feared ioltb 
"  the  hot  iron''  ot  popilh  Enthufiafm,  mr.y  duly  cor.fider  ihefe  glaring 
inftifires  of  popifli  craft,  in  oppofition  to  the  Lav.'s  of  God,  and  con- 
feqiienily  the  apparent  danger  of  adhering  to  th,it  church  uhich  has 
fo  notonoufly  perver'-cd  the  Drctrines  of  the  Gofpel-;  ieft  rhcy  /houjd 
be  found  in  conDnrtunion  with  the  Enemies  of  Chrifr  ?t  his  |Iofiou8 
Coming  ! 


"  leflened   by    the   Goncufrence   of  the 
*'  two   Houfes  of    Parliament  ?'*       But 

this 

*«  alios  fapientes  de  Concilio  Regnl)  prove  it  to  be  by 
**  Authority  of  Parliament;  for  Concilium  Reg?ii^' [hys 
he)  **  is  the  Lords  and  Commons y.  legally  calleu 
*'  COMMUNE,  Con.ciliumRecni.'*  zd  Inft.  p.  267. 
But,  even  according  to  this  argument,  the  word 
«*  commune" is  apparently  wanting,  to  make  up  what 
he  himfelf  allows  to  be  the  legal  cxpreffion  for  the 
Lords  and  Commons  ;  and,  if  we  duly  confider  the 
words  which  immediately  follow,  it  muft  appear  that 
the  ^^  fapietites  de  Concilio  Regniy*^  &c.  here  mentioned, 
were  only  fuch  ipa.niQ\i\?i.r  /apiemes. zsh^ld  Judicial  places, 
(*'  qui  confuetudines  et  ufum  judiciorum  hadlejnus  habur 
**  erunt") ;  fo  that  the  expreffion  cannot,  with  propri- 
ety, he  fuppofed  to  include  the  nvhole  reprefeniati'-ve 
Body  of  the  Commons,  as  well  as  the  Lords,  l^c.  but 
merely  the  Judges,  and  fuch  Lords,  Prelates,  and 
others,  as  YiQ\A  judicial  places,  and  were  of  t\iQ  Kitig's 
Council,  mentioned  in  the  preamble,  i;/2.  In  praefentia^ 
t^c»  quorundam  epilcoporam  Anglise,  et  aliorum,  de 
Concilia  Regis,  which  Sir  Edward  Coke  (by  what  au- 
thority I  cannot  guefs)  is  pleafed  to  call  a  *'  Committee 
**  of  both  Houfes,'*^  though  it  can  mean  nothing  more 
than  a  meeting  of  the  Kin^s  Pri^y-Council ;  and  the 
fame  may  be  faid  of  that  fecond  meeting,  afterwards 
mentioned,  "  cQra7n  Domino  Regeet  Coricilio  fuo,**  where- 
in the  faid  Conftitutipns  were  again. read  {audita  et  pub- 
licatte)  and  ordered  to  he  ingrofjed  and  obfer'ved ',  **  quod 
**  in  fcripturam  redigerentur  ad  perpetuam  memoriam, 
<*  et  quodfrmiter  cbfer^ventur  ;"  which  (be  pleafed  to 
remark)  is  the  principal  enacting  or  enforcing  claufe  of 

thi5 
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this  by   no  means  invalidates    tbe  juftice 
of  Mr.  Molyneux's   argument,  while  the 

S  2  injuftke^ 

this  Av^  :  And,  therefore,  when  we  confider  that  the 
fame  was  agreed  tOy  or  ordained,  by  the  J  u  d  g  e  s  <2j  njoell 
as  others,  ("  tam  Jufiiciarii  quam  alii  concordaverunt 
"  quod  in  fcripturam,"  l£cj  we  may  be  afTured  that 
the  meeting  was  «/  the  Parliament,  (in  which  the 
Judges,  as  fuch,  have  not  any  vote  or  voice  at  all,  ex- 
cept that  of  ad'vijing,)  but  merely  the  King's  Privy- 
Council :  and  therefore  Judge  Shard,  as  cited  by 
Lord  Coke,  had,  furely,  reafon  on  his  fide,  when  he, 
**  beholding  the  manner  of  the  penning  of  this  Ad,'^  (com- 
pare this  with  Lord  Coke's  own  Rule,  to  the  fame 
purpofe,  abovementioned,)  **  n»as  of  opinion  that  it 
**  ivas  no  Acl  of  Parlianiettt,^^  though  Sir  Edward  Coke 
was  pleafedto  cenfure  him,  faying,  that  "  the  contrary 
"  is  holden  by  many  exprefs  Authorities,  both  before 
*'  and  after  him."  (2d.  Inft.  p.  267.)  But  what  Au- 
thorities can  be  equal  to  the  internal  evidence  of  the  Ad 
itfelf,  according  to  his  own  rule,  '*  Mark  njoell  the  man- 
*'  ner  of  the  pcnni.ig?''^  tzz.  For,  though  it  may  have 
been  allowed  the  force  of  an  Ad,  in  judicial  proceed- 
ings, as  well  as  in  the  writings  of  fome  refpedtable 
commentators,  yet  this  is  nothing  but  the  natural  con- 
fequence  of  its  having  been  publifhed  and  printed, 
without  remarks,  among  the  other  Adls,  *  agreeable  to 
the  intention  of  thofe  who  unlawfully  promoted  it.  But 
Lord  Shard  declared  from  the  Bench,  in  the  Allifea  at 

Winchefter, 

*  The  undue  Authority,  acquired  by  fuch  impofitions,  was  ftiU  more 
notorious,  in  the  credit   that  has  been   given,  even  by    the  Legiflaturc 
JtlHt,  to  the  three  oxhtr  falfe  Statutes  before  mentioned  agalnft  (what 
the  Papift!;  call)   Hercfy  :   'fwo  of  them  are  exprefsly  rrcited,  and  for- 
mally 
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injujiicey  of  which  he  complains,  is  flill 
continued  ;  viz.  the  inequitable  preten- 
fion  to  bind  the  Subjeds  of  Ireland  by 
J^aws   made   without   their   AJfcnt^    and 

this 

Winchefter,  (anno  30th  E.  3.)  thd.tf^isxe'ver^as  a  Sta- 
tute. Lib.  Affil'arum,  p.  173.  **  Shard.  Negativa  nihil 
**  implicat.  Et  ceo  que  vous  paries  de^'  Statut  de  Bi' 
**  gamis,  ceo  ne  fuit  unquam  afcun  StatutJ' 

Another  objeftion  againft  "Csiu  fuppofed  Statute  is  the 
apparent  evil  intention  of  the  5th  Article,  *'  de  Bi- 
"  gamisy'^  (from  whence  it  has  acquired  its  title,) 
which  was,  to  acknowledge  z  foreign  popifti  Law,  as 
if  it  were  already  (without  interpofitlon  of  Parlia- 
nu'nt)  of  legal  force  in  England^  and  needed  only  fome 
fmall  explanation,  with  refpeft  to  the  manner  of  put- 
ting it  in  execution  ;  an  idea  this,  which  all  yV^^  Eng- 
lifli  Parliaments,  even  in  popijh  timcsy  mofl  zealoufly 
oppofed  1  But,  above  all,  the  l}vquity  of  the  forelg-n 
Decree  iff  If,  whicli  is  introduced  by  this  5  th  Article, 
affords  the  moft  amole  argument  apninft  the  nvhole  Sta' 
UitCy  as  it  feems  to  have  been  drawn  up  principally  for 
pujpofe  of  enforcing,  and   fmuggling   in,  amongft  o- 

iher 

mally  reprakd  by  an  A€c^  of  ParJiamenl  in  the  ifl-  of  Edward  VI. 
(cap.  12.  ^.  -5.)  as  if  they  had  really  been  Sc^'lutei  ordained  by 
the  Authority  ot  the  u'hole  Leg'flature  j  and  all  the  three  falfe  Sta- 
tutes f^gerher  nre  recited,  acknowledged,  and  revived,  byanoiherAdl 

.of  P^rhament,  in  the  j.  ^  2.  P.  &  M.  [c^l.  6.)  and  ^ro  yet  again 
expre'sly  inti'Jed  Staiutn.  and  as  fuch  are  fcrraally  repealed  by  a  third 
A£l  of  Parliiment  in  the  lit  of  V.li.;.  c.i.  §.  13.  But  yet  ihefc  fe- 
vcral  great  Authorities  l-y  nn  n-.eans  invalidate  the  Evidence  which 
Sir  Edward  Coke  bss  produced,  ^o  rjrovc   that  th(j  faid  three  wi-cktd 

0}'dir,anccG  v,zr^  really  r.o  Scatiucs, 
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this  even  without  any  exception  or  juft 
diftindtion  concerning  external  or  inter  - 
;7^/ Government  j  for  the  JriJJd  themfelves 

do 

ther  articles,  that  diabolical  popifh  Decretal  of  Pope 
Gregory  IX.  for  difcouraging  lawful  Marriages  of 
Widows  or  Widowers  I  The  Marriages  of  the  Clergy 
had  been  abfolutely  forbid  ||  about  200  years  before, 
and  thofe  who  were  already  married  forcibly  feparated 
from  their  wives,  *  (In  open  contradiction  to  the  Laws 
of  God,)  by  a  Decree  of  Pope  Gregory  VII.  which 
was  ftill  farther  enforced  by  his  fuccefTors  5  and   the 

Clergy 

Ij   As  the  **  forbidding  to  marry'"''  is  ranked  by  the  apoftle  Paul  a- 
mongft  the  *'  DoBrines  of  Dt-vili,'"''  (r  Tim.  iv.   i.)     fo   the    pap^l 
Antichrin-,      in    very    early    times,     began    to    difcourage    the    'Mar- 
riages  of   the  Clergy  :    but  Pope  Gregory  VII.    alias  Mildebrand,    a 
Monlicr  in  Iniquity,   (to  prove  which.  Dr.  Cave  has  cited  unexception- 
able autborities,  HiJ},  Liter,  p,  535.)  inoxe  o^crAy  reveahd  '^  tbe  man 
*♦  cf  Jin''''  in  the  nth  Century,  and,  amongft  other  notorious  mani- 
fcftations  of  moft   impious  Tyranny,  *'  made  a  Decree,"  (in  T074,) 
that,  **  from   that   time    forward,  it   fhou'd    no  more  be    iawfuli  tor 
•*  Prieftes  ?o  wdrrje,"  &c.     Becoa^s  'Reliques  of  Rome,  p.  32  A.      This 
was  apparently  a  contrary  DoBrine  to  what  St.  Paul  preached,  and  con- 
fequently  it  fubjefls  the  Roman  See  to  the  Anatberr.a  of  that  Apoftle  ! 
*'  Though  we,  or  an   Angel  from    Heaven,  preach  any  other  Gofpel 
"  unto  you  than  that  which  we  have  preached  unto  you,  let  him  be 
"  accurfed."     Gal.  i.  8  &  9.     The  Marriage  of  the  Clergy  had  ne- 
ver before  been  foi bidden  except  among  the  worft  of  Heretics,  but  had 
been   allowed    by   the  whole  Church  of  Chrift,  frcm  the  time  of  the 
Apoftlcs,  for  above  tooo  years,  down  to  this  unhappy  Century  :  and, 
with    refpeft    to    Ireland   in   particular.  Sir  Edward  Coke  informs  us, 
thar,  *'  at  a  SynoH  holden  in  Inland,  by  St.  Patrick,  iheir  ApoiHe,  it 
**  was   unanimoufly   agreed    that    Irijh  Priejis  fhould  have  Wives.'* 
4  l.nft.  p.  356. 

*  Becon's  Reliqu^s  of  Rome,  p.  ^z  b. 
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do  not  deny   the  propriety  of  the   pre- 
tenfion  in  the  former  cafe.     The  exer- 
tion 

Clergy  were  compelled  al  length  to  fubmit  to  that  un- 
natural Tyranny,  by  a  variety  of  the  moft  unjuft  and 
cruel  laws  and  opprefTions  f  that  fatanical  malice  could 
poflibly  devife,  m  the  feveral  ecclefiaftical    Synods  of 
that  and  the  following  century. 

But  the  Decree  againfl  Bigamy  was  aimed  at  the 
Lai(y  as  well  as  Clergy  ;  flnce  every  Layman  that 
could  read  was  (before)  entitled  to  the  Benefit  of  Clergs, 
when  convifted  of  fome  particular  offences  ;  which 
privilege  was  by  this  Decree  taken  away  from  all  per- 
fons  called  bigami,  or  who  had  been  twice  married 
fucceffively,  %  the  principal  purpofe  of  this  new 
popifh  Ordinance  being  to  call:  an  odium  and  reflraint 
upon  lawoful  fecond  marriages,  and  confound  them 
with  the  real  Felony  of  having  two  wives  at  one  time. 

Thus 

\  See,  forinftance,  the  feveral  Decrees  of  a  Council,  held  at  Lon- 
don, bji  Anfalm,  Archbiiliop  of  Canterbury,  in  i  io8,  upon -this  fub- 
jeft,  to  oblige  the  Chrgy  to  torfake  their  laiuful  wives,  who  were 
mentioned  by  x\\o  C'^'uncil  as  Concubines,  and  were  ordered  to  be  deli- 
vered up  to  the  Bifhops  as  Adulterfjfes,  together  with  all  the  goods  of 
thofe  unfoitiinarc  hufbands,  wiio  perfiiled  in  their  natural  afl>€lion  1 
Tenth  and  Jaft  Arrirle  :  "  Omnia  ve:o  mobilia  lapforum  pofthac 
**  PrtfoKerorum,  Disconorum,"  &c.  (meaning  the  goods  of  thofe 
who  continued,  to  -vifit  their  ivi'ves,)  "  tradeniur  Epifcopis,  et  Cor.cu- 
**  b'lnay  cum  rebus  fuis,  \e.\\s\.  Jldultira.''^  Howty^  Synopfss  Csnonum, 
&c.  vol.  I.   p.  88. 

■J  Bigamie  (fays  Sir  William  Staunford,  in  his  '*  Plees  del  Coron." 
p.  134)  *'  eft  un  ccK/.'/o/j/fe  a  Clergie,"  (Lambard  calls  k  an  "  ua- 
•'  gofi/y  and  pcpijh  Courierpka,''''  Eiren.  p.  555,)  *'  s.  a  dire,  que 
**  ceilui,  qui  demaunde  le  privilege  de  ion  Clergy,  fuift  efpoufe  a  un 
**  feme,  a  tiel  lieu,  deynz  tiel  dioces,  et  que  le  ditfcme  morujlf  et  ad 
*«  efpzuje  autcr  feme^''  &c. 


\ 
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tion  of  royal  Prerogative,above-men{:ioned5 
was  certainly  iikgal,  and  therefore  muft 
be  efteenaed  a  bad  precedent ;  for  Mr. 
Barrington  himfelf,  Vv^ho  cites  it,  does 
not  pretend  to  jufiify  it ;  and  I  know 
that  he  will  as  readily  allow,  that  one  bad 
precedent  Qzx\ViQiX]\^9a'iy  another;  fo  that 
his  adding  ftill  more  precedents  of  the 
fame  kind  adds  no  weight  to  his  argu- 
ment, bccaufe  the  authority  of  Frece- 
de?2ts  muft  always  be  weighed  and  go- 
verned by  Fir  ft -Principles  and  cofifiitu- 
tional  Law  3  otherwife  we  fliould  be  li- 
able to  adopt  the  moft  dangerous  doc- 
trines, fince  there  is  nothing  fo  bad  but 
that  a  Precedent  may  be  found  for  it  I 

The 


Thus  the  intention  of  the  Romiili  Church  was  2,^-^^. 
T&XixX'j  diabolical  \  under  a  falfe  pretence  ofextraordi^ 
nary  purity,  to  difcourage  la^.vful  Marriages,  ai}d 
thereby  enfnare  mankind,  through  their  natural  frail- 
ties, into  real  pollutions  :  and  it  is  notorious  that  the 
popiih  tenet  oi  ^*  forbidding  to  fnarrj'*  is  one  of  thg 
dilting  uilhiing  fcripiural  marks  of  A  r;  r  i  c  h  r  i  s  t  I 
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The  fecond  precedent  of  this  nature, 
which  he  has  produced  for  the  fame  pur- 
pofe,  ftill  helps  to  confirm  my  obferva- 
tion  on  the  other  fide  of  the  queftion  : 
for  this  precedent  is  nothing  lefs  than  the 
Order  of  ''  King  Charles  the  Firft,  in 
*'  the  3d  ye^r  of  his  reign,  to  the  Trea- 
"  furers  and  Chancellors  of  the  Exche- 
quer^ both  of  England  and  Ireland, 
by  which  they  are  diredled  to  increafe 
the  duties  upon  Irifti  exports ;  which 
Jhews"  (fays  he)  "  that  //  was  then 
imagimdy  the  King  could  tax  Ireland 
by  his  Prerogative,  without  the  inter- 
vention of  Parliament." —  Now,  the 
precedent  **  Jhews'  indeed  (as  Mr.  Bar- 
rington  juftly  remarks)  *«  that  it  was 
"  then  imagined,''  &c.  that  is,  lijhews 
that  this  falfe  dodrine  "  was  then  ima- 
*^  gined''  by  the  King  and  thofe  wretched 
Courtiers,  who,  either  through  ignorance, 
or  wickednefs,    or  both,    betrayed   him 

with 
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with  their  unlawful  counfels;  but  it  by 
no  means  "  fhews'*  that  fuch  an  arbi- 
trary proceeding  was  really  Law  at  that 
time,  any  more  than  it  is  at  prefent !  for 
the  very  fame  volume  of  Kymer's  Foe- 
dera,  (viz.  tome  xviii.)  that  contains 
the  above-mentioned  precedent,  contains 
alfo  other  precedents  of  the  like  autho- 
rity, ''  which  equally  fiew  that  it  was 
*'  then  imagined  the  King  could  tax'  even 
England  ITSELF  **  b\  his  Prerogative ^ 
"  without  the  intervention  of  Pajdi amenta 
— '  See  "  A  Declaration  of  his  Majef- 
"  ty's  clecre  i?iLe?jtion  in  requiring  the 
'*  ayde  of  his  loving  fubjedls  in  that  way 
"  of  Loane  (36)  which  is  now  intended 
'^  by  bis  HighnefsT     Tome  xviii.  p.  764. 

T  Nay, 

(36)  The  compulllve  means,  ufed  on  this  occafion, 
to  extort  money  from  the  people,  fufficiently  demon - 
Urate  that  **  the  ^vay  of  Loane ^  'Vjhi^h^^  (was  then) 
**  intended  by  bis  Hlgbn.Js^*'  amounted  to  an  ^jf^^i(5/z  of 
the  moil  notorious  nature  !  Many  people  were  im- 
prifoned,  and  many  others  prefled  into  the  land  and 
Tea  fervice,   for  rerufing  to  contribute.   See  Rufhworth's 

Colkaion, 
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Nay,  "  it  was  then  imagined''  (it  feems) 
by  thofe  dijloyal  perfons  who  falfely  cal- 
led 


Colle£lion,  vol.  i,  p.  426.  Sir  Thomas  Wentworth 
(afterwards  Lord  Strafford)  was  one  of  the  Sufferers  on 
this  occafion,  for  **  he  ivas  imprifoned,  by  the  Lords  of 
**  the  Council,  for  refujing  the  Royal  Loan."  Supple- 
ment to  the  new  and  general  Biographical  Didlionary, 
p.  474.  "  His  Majefly  demanded  oi  \\it  City  of  Lon- 
**  don  the  loan  of  an  hundred  thoufand  pounds."  Rufh- 
worth's  Colledion,  vol.  i,p.  419.  If  fuch  precedents 
were  to  be  admitted,  or  allowed  any  weight  at  all,  in 
this  argument,  the  very  fame  reign  would  afford  prece- 
dents fufficienttorender  the  King  of  England  as  defpotic 
as  the  Emperor  of  Morocco  !  In  the  fourth  year  of 
this  reign,  "  the  King's  Commiffion"  was  iffued  **  to 
"  the  Lord-Treafurer  and  Barons  of  the  Exchequer, 
•*  and  to  the  Cuflomers  of  the  ports,"  to  colledt  Ton- 
nage and  Poundage  without  authority  of  Parliament.— 
**  Know  ye,  that  we,  by  advice  of  our  Lordst"  (that 
is,  the  Lords  ofhisCouncily  mentioned  in  the  beginning 
of  the  Commiffion,)  "  declare  our  Willy  that  all  thofe 
**  duties  be  levied  and  coUedled  as  they  were  in  the 
•*  time  of  our  father,  and  in  fuch  manner  as  ive  Jhall 
*♦  appJ)2t :  and,  if  any  perfon  refufe  to  pay,  then  our 
•*  Willis,  that  the  Lord-Tre^^mer^all  commit-to  pri' 
**  /on  fuch,  fo  refufing,  till  they  conform  themfelves : 
"  and  nve gi^ve  full  Ponver  to  all  our  officers,  from  time 
«*  to  time,   to  give  affiftance  to  the  farmers  of  the  fame, 

"  AS  FULLY  AS  WHEN  THEY  WERE  COLLECTED  bV 

•*  Authority  of  Parliament."  Ruihworth,  vol. 
I,  p.  669.  Here  the  Negledl  of  the  '*  Authority  of  Par ^ 

**  liament" 
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led  themfelves  '•  the  Kings  Friends^' 
that  the  King  could  not  only  tax  his  £ng- 
lifh  Subjecfts  by  his  Prerogative,  but  that 
he  could  alfo  Jelxe^  imprifon^  try,  and 
even  hang  tbein^  by  martial  LaWy  with- 
out 'Judge  or  "Jury  I 

The  very  fame  volume  of  Rymer's 
Foedera  (tome  xviii.)  affords  feveral  au- 
thentic precedents  for  delegating  fuch  un- 
limited Pov^er  by  the  King's  Commiffion  ! 
viz.  one  for  the  county  of  Suffex,  p. 
751 ;  another  for  the  whole  county  of 
Kent,  p.  763  \  and  a  third  for  the  town 
and  county  of  Southampton,  p.  804:  (37) 

T  2  and 


**  liament''*  is  openly  avowed,  though  the  forgetful 
Monarch  was  bound  under  a  folemn  oath,  at  his  coro- 
nation, to  maintain  the  Laws  of  the  land  ! 

(37)  The  Commiflioners  were  impowered  not  only  to 
ufe  martial  Lanv  "  agairiH  foldiers  or  mariners,"  but 
alfo  againll  **  other  dijfolute  per/ons,  joining  nuith  them, 
**  or  any  of  them  ;"  whereby,  uncer  the  latter  denomi- 
nation^ a  way  was  opened  to  render  all  other  perfons 
(belides  foldiers  and  mariners)  liable  to  the  uncertain 

deciuons 
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and  therefore,  as  it  would  be  partial  to 
admit  an  arbitrary  precedent  as  an  evi- 
dence on  one  fide  of  the  queflion,  (i,  e. 
againft  Ireland,)  without  weighing,  at 
the  fame  time,  the  Jimllar  precedents  in 
the  fame  unfortunate  reign,  which  e- 
qually  affed:  the  other  fide  of  the  qiief- 
tion,  (I  mean  the  Privileges  of  the  Eng- 

lifh 


4ecifions  and  hafty  rigour  of  martial  Law  !  Any  man 
whatever  might  be  unjujily  charged  as  a  dijjolute  per/on 
&c.  and  t\\Q  ace u/ati Oft  alone y  whcihtr  true  or /al/e,  was 
fufficient  to  diveft  the  perfon  accufed  of  all  the  privi- 
leges of  an  Snglifli  fubjeft,  at  the  very  time  when  he 
ftood  mod  in  need  of  them  !  So  that,  if  the  King's 
CommilTioners  fhould  happen  to  diflike  any  particular 
perfon,  within  the  county,  or  limits  of  the  jurifdidion, 
expreffed  in  their  CommifTion,  it  was  poffible  fo:  them 
10  -p^omote/uc/j  a-n  accujaticriy  and  thereby  render  them- 
felves  Judges  tn  their  onvn  cauje  ;  fince  the  King's  Com- 
miffion  (contrary  to  his  Majelly'a  moft  folemn  engage- 
ment, before  God,  at  his  coronation)  deprived  the 
accufed  fubjedl  of  a  legal  Trial  and  the  due  Procefs  of 
the  Law,  the  only  defence  o'i  the  imiocent,  by  fubllitu- 
ting  an  illegal  Frcce/sm  lieu  of  it!  And  the  horror  of 
this  monflious  ufurpation  of  power  was  much  increafed 
by  the  following  circumftance,  that  the  Commiflioners 
were  exprefsly  authorized,  by  iheir  CommiiTions,  to 
'*  ereft  Gallo-xves  or  CiL6ats,  dsAinj'uch  places  as  they 
^'  Jhali  think  Jit  J'\ 
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lifh  Legiflature,)  we  muft  neceflarily  ex- 
clude^ from  the  prefent  enquiry,  the 
niofl  diftant  idea  that  Mr.  Barrington*s 
2d  Precedent,  for  taxing  Ireland  by  Pre^ 
rogative,  can  poffibly  afford  the  leaft 
evidence  againfl  the  jujl  Rights  of  the 
Subje<fts  in  Ireland-,  for,  lifucb  Precedents 
are  admitted  to  prove  any  thing  at  all, 
they  prove  too  much ;  for  they  equally 
**  fhew  that  it  was  then  imagined  the  King 
"  could  tax''  and  opprefs  even  England  it- 
Jelfy  as  well  as  "  Ireland,  by  his  Prero- 
**  gative,  without  the  Intervention  of 
*^  Parliament \'  and  I  am  very  fure  that 
the  worthy  writer,  who  unguardedly 
cited  from  Rymer  the  above-mentioned 
Precedent  againft  Ireland,  would  be  as 
zealous  to  oppofe  any  fuch  dodrine  as 
mvfelf. 

His  3d  Precedent  is  ftill  more  defti- 
tute,  if  poffible,  of  legal  evidence,  — 
*  What  would  have  been  the  anfwer  of 

'  the 


i 
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*  the  'Englijh  Legijlature^  (fays  he,)  in 
rthe  year  1650,  to  the  late  claim  of 
'  Independency    in    the   Colonies,     will 

*  appear  by   the  preamble  to  an  Ordi- 

*  nance  of  the  3d  Od:.  of  that  year ;' 
— "  Whereas  in  Virginia,  and  the  iflands 
*'  of  St,  Chriftopher^s,  Nevis,  Montferrat, 
*'  and  divers  other  iflands  and  places  in 
*'^  America,  which  were  planted  at  the 
"  coft,  and  fettled  by  the  people  and 
"  authority,    of  this  nation,    which   are 

and  ought  to  be  fubordinate  to,  and 
dependent  upon,  England^  and  hath 
ever  fmce  the  planting  thereof,  and 
ought  to  be  fubjedt  to  fuch  Laws,  Or- 
"  ders,  and  Regulations,  as  JJ:aIl  be 
"  made  by  the  parliament  of  England  {' 
p.  146. 

But,  though  this  was  indeed  the  opi- 
nion of  what  Mr.  Harrington  calls  "  the 
"  Englijh  Legijlature  \n  the  year  1650,'' 
yetno  juft  argument  can  be  drawn  from 

thenc€ 
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thence  with  refpedl  to  the  prefent  quef- 
tion,  (viz.  the  pretenfion  to  bind  Ireland 
without  Reprefentation  or  Affent-y)  becaufe 
it  affords  as  good  an  argument,  as  the  o- 
thers  above-mentioned,  for  binding  evem 
'England  itfelf,  without  any  Reprefenta- 
tion or  Ajjent  at  ally  fince  \htfaid  Legijla- 
ture  (as  it  is  called)  was  totally  defec- 
tive in  every  point  that  is  eflentially  ne- 
ceffary  to  conftitute  an  Englifrj  Legijla- 
ture-,  for  (befides  the  total  fuppreffion  of 
the  legal  Rights  of  the  Crown  to  a  Share 
in  the  Legiilature)  even  the  necelTary 
AJfent  of  the  whole  body  of  the  People 
was  alfo  excluded,  fince  it  is  evident  that 
neither  the  Lords  nor  the  Commons  of 
England  were  reprefented  in  that  packed 
junto  of  Hypocrites  which  w^as  then  cal- 
led the  '^  Rnglijh  hegi flat  are  r  for,  after 
the  violent  feizure  of  4  \  Members  of  the 
Houfe  of  Commons  (38)  by  the  Army, 

on 

(38)  In  Ruihworth's   CoUeflion,    4th  part,   vol.   2, 
P'  1355*    we    read  the  names  of  the  Members    impri- 

foned 
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on  the  6th  of  December,  1648,  and 
the  forcible  exxlufion  of  about  100 
more,  (39)  by  the  fame  unlawful  power, 
on  the  following  day,  (preparatory  to  the 
illegal  trial  and  murder  of  the  King  in 
1648-9,)  the  Long-Parliament  no  longer 
reprefented  the  natioriy  but  was  merely 
the  Reprefentative  of  a  moft  dangerous 
Jianding  Army  ;  for  fuch  the  national  Mi- 
litia was  then  become ;  the  feveral  indi- 
viduals thereof  having,  by  a  conflant  mi- 
litary 

foned  by  the  Army,  which  were  inferted  in  "  the  Prd" 
•*  pofals  and  Dejires  of  the  Army,"  prefented  that  day 
to  the  Parliament  by  Colonel  Whaley  and  other  offi- 
cers; and  in  Mr.  Ruftiworth's  Diary  for  the  next  day, 
Dec  7,.  we  find  the  following  Memorandum  relating 
tothattranfadion  :  vix,  **  The  Members  feizedon  hy  the 
"  Army  were  this  day  removed  from  Mr.  Duke's-houfe, 
'*  (commonly  called  Hell,)   in   Wellminftcr,    where 

**    THEY     WERE     ALL     LAST     NIGHT,    tO    tWO    inns     Iq 

**  the  Strand,  eviz.  the    King's-Head  and   the   Swan, 
"  and  there  have  a  guard  upon  them\"  p.    1356. 

(39)  **  Le  7  de  Decembre  les  Membres  des  Com- 
**  munes,  en  fe  rendant  a  leurChambre,  y  trouverent 
"  a  la  porte  en  dehors  et  en  dedans  une  garde  qui  en 
**  empecha  un  grand  nombre  d'entrer.  Le  Comte  de 
**  Clarendon  dit  qu'il  y  en  eut  ennjiron  cent  a  qui  on 
*<  refufa  I'entree."  Rapin,  torn.  8,  liv.  21,  p.  'jo'j* 
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litary  Scrvicp  (ox  a  few  Years  (40)  (viz. 
from  four  to  fix  Years)  acquired  a  fixt 
diilike  and  contempt  for  thofe  ufeful 
employments  by  which  they  were  for- 
merly enabled  (whilft  a  mere  militia) 
to  earn  their  bread,  fo  that  they  now  ac- 
knowledged no  profeilion  but  that  of 
arms,  and  confequently  were  now  ber 
come  a  regular  Jlandijig  army  of  merr 
cenaries,  with  a  feparate  interefl:  of  their 
own  from  the   reft  of  the  nation  (41)  i 

U  and 


(40)  The  orders  of  the  Lords  and  Commons  for 
rsiling  the  militia  to  oppofe  the  King's  commiflions  of 
array  were  dated  in  1642,  See  Rufhvvorth's  Collec- 
tion, part  3.  vol.  1.  p.  678,  679,  684,  685,  689,  and 

(41  )   **  ; —  Les  ofnciers  et  les   foldats  compre- 

**  noient  bien  qu'on  vouioit  fe  defaire  d*eux,'*  (that  15, 
th«  w^r  being  at  an  end,  the  Parliament  was  incline;! 
to  reduce  the  number  of  regular  troops  by  degrees,) 
*^  et  que  la  plupart  n'etoient  gueres  en  etat  d'alJer 
"  r^prendre  leur  profeffions^  apres  avoir  ete  quatre  ou 
**  cinq  ans  occupez  a  faire  la  gaerre.  Ji  y  avoit  dans 
"  Partnee  un  granci  norribre  d^  officiers  qui  n'  e- 
**  toient  avgnt  la  guerre  que  des  artifans,  et  qui  ne 
**  voyoiexit  q^u'avec  peine  qu'ils  aUoienl  4tr?  reduits  a 

quitter 
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and  a  jianding  army^  by  whomfoever 
paid,  mufl  ever  be  dangerous  to  confti- 
tutional  Liberty  and  Law. 

The  army  were,  indeed,  the  nominal 
fervants  of  the  Parliament,  but  were  ne- 
verthelefs  the  abfolute  Lords  and  fove- 
reign  DIredtors  of  the  fame,  having  e- 
jedled  whomfoever  they  thought  proper, 
and  thereby  modelled  the  national  Repre- 
Jentative  into  a  reprefentation  only  of 
their  own  body  and  party,  (as  lias  been 
faid,)  fo  that  it  ceafed  from  that  time  to 
deferve    the   Name   of  a    Paj-liament  or 

"  Legijlaturc^'* 

"  quitter  leur  emplols  qui  leur  donnoient  de  I'auto- 
*'  rite,  et  a  reprendre  hurs  anciens  metiers  pour  fe  me- 
"  ler,  commc  auparavant,  dans  la  foule  du  petit  peu- 
*<  pie.  Ces  gens  la,  le  meme  queceux  que  lesindepen- 
*'  dans  avoient  attirez  dans  leur  parti,  etoient  difpo- 
**  fez  a  tout  entreprendre,  pour  n'etre  pas  obligez  a 
**  changer  la  maniere  de  vie  qu'ils  avoient  menee  de- 
**  puis  quelqaes  annees.  Cromwell  done,  et  les  offi- 
*'  ciers  de  Ton  parti,  profitant  de  cette  difpofition, 
"  s'  attacherent  a  infpirer  a  I'armee  un  efprit  de  me- 
**  contcnteraent  centre  les  deux  chamnres,  en  quoi  ils  ne 
««  reulTirent  que  trop  bien.**    Rapin,  I'bm.  VIII.  p.  579. 
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**  Legijlature^'  being  a  mere  tool  of  mi- 
litary power,  which  was  permicted  to  fit 
for  no  other  purpofe  than  that  of  lending 
a  pretended  parliamentary  Authority  to 
the  arbitrary  meafures  and  wicked  refo- 
lutions  of  an  illegal  Council  of  Warj 
as  if  the  mere  "Name  of  a  Parliament 
without  the  thing  itfelf  (a  due  Reprefen- 
tation  of  the  people)  was  fuffii:ient  to 
authorize  and  juftify  the  mofi:  deteftable 
Defpotifm !  The  whole  proceedings  of 
the  Council  of  War,  from  the  time  the 
King  was  feized  at  Holmby,  (though  he 
himfelf  was  deceived  by  their  tempori- 
zing dilTimulation,)  clearly  proves  their 
fixed  intention  to  proceed  to  extremities-, 
contrary  to  the  d^rclarcd  fenuments  (42) 

U  2  of 


(42)  See  the  Votes  of  the  Commons  on  the  28th 
of  April,  1648,  ^jr^.  **  I.  That  the  Government  of 
"  the  Kingdom  fljould  be  ftill  by  King,  Lords,  and 
**  Commons.  2.  That  the  ground-work  for  this  Go- 
*'  vernment  fhoaid  be  the  propofitions  laft  prefented  to 
*•  the  King  at  Hampton-Court  ;  and,  sdly.  That  any 
"  Member  of  the  Hcufe  fnall  have  leave  to  fpcak  free- 

**  Iv 
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df  tlie  foi-tiier  Parliameiii:,  as  well  asof  tHe 
dtii^ens  of  London  (43)  in  general,  and 

of 

f*r  ly  to  any  Votes,  Ordinances,  or  Declarations,  con- 
*'  cerning  the  King^^^  Sec.  Ruihworth's  Colleft.  part 
4.  vol.  2.  p.  1074. 

Toefday,  yar^f  27,   i64^, 

(4^)  "  Thiisvday  a  Petition  from  the  Lord  Mayor,  Al- 

*•«  dermen,  and  Common  Council  of  the  City  of  London 

"  was  prelehted  to  both  Houfes  of  Parliament ;  'tlie  foB- 

tl'ilance  thereof,  for  fatisfadlion  of  tliofe  that  have  not 

f  *  feen  the  Petition,  take  briefly  thus : That  a  per- 

"'fohal  treaty  niay   be  obtained  betwixt  his   IVTajelty 
•*  and  both  Houfes,  in  the  Qity  of  London,  or  fome  other 
**  -convenient  place,  where  it  may  be  moft  for  the  ho- 
**  no'ur  of  his  Majejly*s  royal  Per/on,   and  prefer'vation  hf 
*'*^'ihe  Parliament,  ks  their  honours    thought  fit ;   unto 
**:,which  treaty    they  humbly  defire  our  brethren  of 
**  Scotland  may  be  invited  ;   that   fo  according  tO  the 
*'  duty   of  our  allegiance,  proteftatiOn,  folemn   league, 
**  and  Covenant,  his  Majejly^s  royal  p  erf  on,  honour,  and 
**  efdte,  7nay  he  prefer-ved ;  ihe  ponver   and  priq/ilge   'ef 
4  ^Parliament  7naintained ;  the  jujl  Rights  and  Liberties  of 
"  ihe  SuhjeSis  refored ;  Religion   and    Government   of 
**  the   Church  in   purity    eltablifhed ;    all   differences 
**  may  be  the  better  compofed,  and  a  firm  and  lafb'ng 
<<  peace  concluded  ;   and  the   union   between   the  two 
**  Kingdoms   continued,  according   to  the  covenant  ; 
•«   ALL   Armies   disbanded;  and   all   your   foldiers 
<»  juft  arrears  fatisfied  ;  the  Kingdom's  burthens  eafed, 
*'  and  the  laudable  Government  thereof,  by  the  good 

♦*  and 
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vti  altt^oft  thfe  ij^holt  pr'elbytiermn  plrt]^, 
(ittciuding  «  that  time  a  very  great  ma- 
jbrity  of  the  people,)  who  Were  earncfUy 
defifoais  to  tteintam  the  atitrent  tonftitu- 
tion  of  State,  by  reftoring  thfe  Kitig  to 
fuch  a  fhare  of  limited  Power  as  they 
thought  tionfiftent  with  their  oWn  fkfety : 
feut,  alas !  the  Jlandiyig  Jtrnty  ^a^  il'OW 
becbnie  the  ruling  'Soverei'^n  of  the  Kihg'- 
dom,  and  was  not  I'efs  zealots  to  m*ain- 
tain  an  unlimited  AxithoTity  than  the  for- 
mer ruling  Sovereign,    who'ni  Vhey  hai 

To  lately  fought  again  ft  and  i'mprifoned  FoV 
the  like  unlawful  pretenfions  j  fo  that  the 
arbitrary  proceedings  and  injuftice  of  the 
King,  in  the  beginnin^g  of  his  Reign,  were 
feverely  repaid  in  kind  by  proceedings  e- 
qually  arbitrary,  illegal,   and  uajuft ;    as 

Opprejfion 


**  and  wholefome  Laws  and  Cufloms,  happily  ad- 
*•  vanced."  For  this,  both  Lords  and  Commons,  re- 
/pedlively,  thalnk  the  petitibners  foi-  their  good  af- 
Teftion  to  the  Parliament,  and  fi^ify  their  concxir- 
"ferice  in  the  fame  fentiment^.  Rufhworth,  part  4.  vol. 
2.  p   1 167,  and  1168^ 
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Oppreffion  is  generally  punifhed  by  Op* 
prejjioriy  that  even  the  injuftice  of  mankind 
may  demonftrate  the  jujlice  of  an  all- 
ruling  Providence  in  the  Government  of 
the  World ! 

This  mock  Parliament,  fupported  by 
Xhtjlanding  Army^  held  the  nation  in 
flavery  (44)  from  December,  1648,  to 
April,  1653,  including  the  year  referred 
to,  as  above,  for  the  fenfe  of  the  then 
*'  Englijh  Legijlature'  concerning  the  au- 
thority of  Parliament  over  Virginia  and 
the  other  Colonies. 

In  the  beginning  of  1653,  the  artful 
Cromwell  found  himfelf  fo  well  efta- 
blifhed  in  his  military  poft  of  Ge?ieraly 
oxlmperator^  of  the  ftanding  Army,  (for 
fuch  is  the  original  root  both  of  the  name 
and  power  of  EmperorsJ  that  he  ven- 
tured, 

(44)  "  J*ai  deja  dit,  que  le  Parliament  n'avoit  d'au" 
**  tre  appui  que  /'  Armee.  C'etoit  par  le  7nDyen  de  I*  Ar^ 
"  mee  ci\x*il  tenoit  la  nation  dans  la  fer'vitudt,^^  Rapin, 
torn.  9,  p.  57, 
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tured,  by  dint  of  his  military  authority^  to 
turn  the  defpicable  mock  Legijlature  out 
of  the  Parliament-Houfe  (45),  and,  by 
the  fame  redoubtable  authority,  chofc 
another  junto,  confifting  of  144  Mem- 
bers, without  confulting  the  Nation  at  ally 
that  the  new  nominal  Parliament  might 
be  ftill  more  obedient  in  reprefenting  and 

fulfilling 

(45)  Cromwell,  **  apres  avoir  concerte  toutes 

"  chofes  avec  les  principaux  officiers,  fe  rendit  au  Pai'lia- 
**  mentle|§  Avril,  accompagne  d'un petit  nombre^*^/! 
**  fciers  et  de  foldats^  et  fans  autre  preambule  il  dit 
"  aux  Membres  du  Parliament,  qa'il  venoit  m'?£tre  fin  a 
**  leur  autorite  dont  ils  avoient  fait  un  mauvais  ufage> 
•*  ct  que,  fans  deliberer,  ils  euflent  a  fe  diflbudrefur  le 
**  champ.  En  meme  temps  Us  officiers  et  les  fcldats 
'*  entrerent,  et  fe  tinrent  a  la  porte,  pendant  que  les 
"  Membres  fe  rctiroient  hors  de  la  Chambre.  A  me- 
*'  fure  qu'ils  fortoient,  Cromwell  difoit  a  Tun,  qu'il 
"  etoit  un  yvrogne,  a  un  autre,  qu'il  etoit  un  voleur, 
**  fans  en  epargner  aucun  de  ceux  qu'il  connoiiToit 
**  pour  fes  ennemis.  Enfuite,  il  donna  a  garder  la 
*'  MafTe,  qu'on  porte  devant  I'Orateur,  a  un  de  fes 
**  Officiers,  et  feima  lesportes  a  la  clef.  Cette  aflion 
**  etoit  (xtraGrdinaire^  mais  elle  ne  1'  etoit  pas  p^us 
**  que  celle  que  le  General  Fairfax  avoit  fait  peu 
*'  d*annee»  auparavant,  lors  qu'il  avoit  fait  chajjer  de  la 
**  Chambre  et  emprijlnner  les  Membres  qui  n'etoient 
**  PAS  AGREABLEs  a  TArmec."    Ibid.  p.  59. 


[  ip  ]  ' 

ftJfim^g  the  iFifi  mi  PWar^  ^jf  its  mi-^ 

Utary  Conftituents :  This  wretched  Af-; 
feaibly,  tbpu^h  \\\  {he  |^gbeft  d^pr^^ 
defpicable  in  itfelf,  was  neyerthclefs  inr 
vefted  with^'u^r^/^s  P^vtyio^^itx  {^b) 
oyer  England,  Scotlani^  and  Ireland,  by 
an  inftrum.eiit  4^^^^  ^P  e?:pref(ly  for 
^1?^/  purpofe,  and  Cgned  by  the  General 
(CfQoawell)  and  the  principal  Officers  of 
the  Army-y  fo  that  we  have  here  an  un- 
deniable precedent  for  governing  Eiig- 
land,  Scotland^  znA  Ireland,  without  the 
Reprefentation  and  Afent  of  the  People  oi 
any  of  thefe  Kingdoms ;  and  yet  no  one 
will  pretend  to  fay,  that  the  fame  can 
juftify    any   future    attempts   to  deprive 

either 

(46)  **  Ces  nouveaux  Soui;eratns  s'et^nt  aflemblc?  au 
f «  jour  marque,  Cromwell  l^s  harapgua,  et,  apres  avoir 
«'  fini  fon  difcours,  il  leur  dellvr^  un  inftrument  en 
«*  parchemin,  figne  par  lui  piepie  et  par  les  ^rincipanx 
**  adders  de  PArmee,  par  lequel  on  leur  defieroit  PJa- 
**  torite  Sowveraine.  Cet  ecrit  portoit,  que  tons  les  Su- 
^^  jetsd'Angleterrcy  d'Ecofe,  et  (PJrlande,  etoient  t^nus 
«*  de  leur  obeir,  juf<^u*au  3-13  de  Novembre  <^p 
**  Tannee  fuivante  1654,  c'eft  ^  ^jcf  Rcn^^Pt  w"  ^^  ^^ 
**  quatre  mQis,"  &c.     Ibid.  6|, 
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cither  the  people  of  England,  Scotland,  or 
even  oi  Ireland,  of  their  juft  right  to  a  free 
and  (rcquevt  Reprefe;? fat i en  in  Parliament. 
Now,  '*  the  EngUfiLegiJIaf lire  '  oi  v6^'^, 
(for  the  Title  is  not  lefs  due  than  it  was 
in  1650,)  having  continued  their  fittings 
for  about  five  months,  diflblved  them- 
felves,  and  returned  the  inftrument  of 
their  Sovereignty  to  the  General  and  his 
military  CounciL  (47)  And,  two  days 
afterwards,  the  Gozincil  of  Officers,  by 
virtue  of  this  devolved  authority,  which 
the  (ham  Parhament  (of  their  own  cre- 
ating and  appointing)  had  re-dehvered 
into  their  hands,  were  pleafed  to  declare, 
that,  for  the  future,  the  Government  of 
the  Republic   (48)    (plainly  meaning,    as 

X  appears 

(47)  On  the  II  of  December,   1653.     Ibid.  p.  63. 

(48)  **  Deux  jours  apres,  le  Confeil  des  OfficitrSy  tn 
"  vertu  de  I'autorite  que  le  precedent  Parlement'* 
(meaning  the  junto   of  144  perfons,  anjlituted  and cho- 

fen  merely  by  the  General y  or  by  the  Army)  **  venoit  de  lui 
**  def.rer,  declira,  qu'a  I'avenir,  xe  Government 

**   PE 
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appears  by  the  event,   not  only  the  fove-» 
v^ign  OKecui  he  Tow&r\    but  alfo  the  full 
and  iispreme  legif.athe  Power  of  the  Re- 
public, or  three  united  Kingdams,  for  a 
-certain  lime)    (49)   ihouM  refide..vci.  07ie 
Jingle  perforiy  na.T^ely,    their  own  military 
,  Command^}' y    General   CrGmwell^     whom 
they  invefled  with  the  title  and  power  of 
Protedor  of  the    three    Kingdoms.      I 
-^haye  thus    far   purfued   the   hiftory    of 
thcfe  arbitrary  times,    as  well  to   (hew 
jiljjf^  danger   of  keeping  a  landing  Ar- 

f?  DE  LA  Republi(Vue   rejidercit  dans    une    seule 

♦  f  PERSONNE,  favoir,  d^ns  celip  d'Qlivier  Cromwell, 

..  **   General  des  Armies  d'Angleterre,  d'Ecoffe,    et  d*Ir- 

V*  lande  ;  et  qu*il  auroit  le  titre  de  Protedeur  des  trcis 

.M  Royaumesi  et   qu'U  feroit  affille  d'ua  coafeil   de  2  { 

«*  perfonnes."  Rapin,  Tpine  ix.  p.  64. 

(49)  Fiz.  from  the  ||  Dec.  1653,  to  the  -j?^  Sept. 
1654,  as  appears  by  the  jft  and  8th  Articles  of  what 
this  military  Council  were  pleafed  to  call  "  an  Jd  of 
?'  Go'vernment,^^  thereby  proving  th^ir  pwn  ufurpation 
oi  Xkit /upr&me  legijlatlve  Juthority  \  v.hich  Authori^y 
they  were  afterwards  pleafed  to  lodge  in  the^«g7^  per^ 
foji  of  their  General,  by  the  7th  and  8th  Articles  pf  the 
f^i^  "  ^^  of  (^owrument.''  Ibid,  |).  64, 


fnf,\  (5-d)"  and  of  permitting  a  ?taiknal 
Af/7///^  to  bscorrie  fuch,   (51)  as  to  'de^> 

X  2   '  ^^  ^r^monfltate^ 


(50)  I  might  have  iavefd  rriyfelf  mvieh  trouble,  upon: 
this  point,  had  1  been  aware,  when  I  wrote,  the  fpre- 
goitig  pages,'  that  the  danger  DFkeepingy?c?«^/>^  Armies 
had  been  fo  well  enforced  by  Mr.  Quincy,  in  his  Ob» 
fervations  on  the  Eofton  Port  JBiii.  That  ingenious 
arid  fenfible  Writer  has  very  judicioufly  coUedled  a 
number  of  unqueftionable  examples  upon  the  fobjec?/ 
which,  together  with  his  own  pertinent  obfervations 
upon  them,  demand  the  moft  ferious  attention  not  only 
of  every /oj'<2/Englifti  Subjedt,  at  this  time,  butof-aJl 
friends  to  mankind  in  general* 


>•) 


(51)  The  example  of  military  Tyranny,  which  I  have 
already  recited,  demon flrates  the  great  danger  of  per- 
mitting any  part  of  a  natichat  Militia  to  be  abfenty 
longer  than  is  abfolutely  necefTary,  from  the  particujaf 
county  or  dijirici  to  which  it  properly  belongs;  ioii 
as  foon  as  Militia-Mcn  begin  to  depend  upon  their T^i^^j* 
or  "  ScUey'^'*  inftead  of  their  indupry  and  the  regulaif 
daily  employments  v/hicn  they  followed  at  home,  they 
ceafe  to  be  theconftitutional  defenders  of  their  country^ 
and  become  mere  Soldiers  (•*  Scldais'''')  or  Mercenaries  : 
and  therefore,  as  it  is  now  reported  thac  great  paini 
are,  at  this  time,  taken,  in  the  feveral  American  Co- 
lonies, to  renew  the  ancient  difcipline  cfthe  Miliiiaj 
in  their  refperdve  provinces,  it  is  a  matter  of  gfea: 
confequence,  (as  well  for  their  own  internal  Kappii^eis 
and  liberty,  as  for  the  prefer vauon  of  peace  and  unlofi 


Vr 


icE 


Di^ionnd'ire  milicaire,"  p.  417, 
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Aiofiftrate  the  infufficieney  and  ilkgaJitf 
of  the  Precedents  which  have  Been  cited^ 
to  juftify  the  fatal  pretenjkn  of  England 
to  govern  Ireland,  and  the  other  Colo- 
nies, without  the  Reprefentation2.viA  Af- 
Jmt  of  the  refpeftive  inhabitants;  for  wc 
*night  as  well  enquire  "  what  would 
^^  have  been  the  anfwer  of  the  Englijh 
^'^  Legijlafurem  the  year  1653,"  (when 
the  whole  X,egijlature  was  comprifed 
within  the  narrow  compafsof  CromwelFs 

own 


witlt  the  mother- courB try,  and  a  cdntinaance  ©f  that 
due  conllitutional  fabje^Ion,  to  the  Cro<von  of  Great* 
J^ntaiiti  which  is  the  true  intereft  of  all  parties,  as  it 
connects  every  branch  of  the  empire,  and  infuses  mth' 
iual  confidence  and  prote£lion  2.gz\vA  foreign  enemiies,) 
that  no  perfons  whatever  be  allowed  the  rank  of  Ojf" 
ttrSf  in  any  of  their  provincial  Regiments  of.  Militia^ 
finlefs  they  have  a  competent  fortane,  either  in  Land  or 
Money,  to  enable  them  to  live  comfortably,  without 
military  pay,  left  they  fnould  ever  entertain  Tifeparatt 
Iniereji  from  that  of  the  Public,  and,  like  the  degene- 
rate Militia  ander  Cromwell,  enjla^je  their  country  f 
Even,  a  comnmi  MiUtia-Man  \%  not  properly  qualified' 
for  ihzl  public  Truji  (for  fuch  it  is)  unkfs,  from  hi» 
fituation  in  life,  or  as  the  mailer  of  a  family,  he  has 
fomc  permanent  intereft  in  the  welfare  of  the  comm-tt-^ 
Jiity, 
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own  doublet,)  as  "•  iir  the  yeoij  l6^py^/. 
to  which  this  learned  writer  has  refer-?^ 
red  us  3:  fince  the  authority  of  the  nomi^y 
7/^4  Legiflatiai-eiit.  1650  V^  entirely x///^ 
galy  as  weli  a&  that  in  1653,,  both  o£r 
them  having  been  fet  upr  and  maintained  • 
by  the  fame  unconftitutional:  arbitrajdy^.- 
power;  and  both  of  them  totally  void 
of  the  indifpenfable  Reprefenfation  of 
the  people:  for  though  the  wretched  xQr\ 
mains  of  the  Long-Parliament  in  i6-5pr^ 
(being  about  80  Reprefentativesor  N[^m^^ 
hers,  inftead  of  513  that  h^d  been  e-, 
leded  (52)  at  the  beginning  of  that  Par- 

..^  -rJiamentV 

-^  .J    f^  -  -^ .  f. 

(52)  **  Ainll.ce  Parlement,  qui  datis  fon  commence- 
**  ment  avolt  ete  compoie  du  Red,,  d'ane  Chambre  d*en- 
«*  viron  fix-yingts  Seigneurs,  et  d'ane   Chambre  des 
*'  Communes, oa  ily  avoit  cinq  cens  trtize  Deputes,  fe  vir 
**  reduit  a  une  Chambre  des  Communes  compolee  dV»** 
**  nitron quatre-'vhigts  Membresy  dontil  yrcn  avoit  tres  peUi 
**  qui,    au   commencement  de   ce  Parlement,  euflenf 
cinq-cens  livres  flerling  de  rente.     Cependant   ce^ 
membies,  quoiqu'en  fi  petit  nombre,  s'attribuoienr 
le  nom  de  Parliament^  et  agifibit  comme  ayant  reunr, 
dans   leur  corps,  le  pK)uvoir  qui    avoit  auparavanf 
**  refide  dans  le  Roy,  dans  les  Seigneurs,  et  dans  les 
♦*  Communes,     Gela  pourroit  paroitre  fort   etrange. 


4( 


4( 
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liament)  were  indeed  chofen  by  a  fmalt 
part  of  the  people  of  England,  yet  thd- 
Icgal  Reprefentationy  even  of  that  fmall ' 
part,  was  out  of  date  and  void,  from  the 
length  of  time  that  the  faid  Reprefenta* 
tlves  had  Gbntiriued  without  Re-elecSion, 
which    was  about    ten  years  5   whereas 
it  is  well  known  that  the  "due  effe(S>  of 
virtue,    of  popular   Reprefentationy    was 
formerly  fuppofed  to  be  irtcapable    (like' 
fomc  annual  fruits)  of  being  folong  pre- 
fcrved  in  ufeful  purity,  without  afeafon^ 
able  renewal,    (5^)  from  time  to  time^ 

fa" 

**  fi  6ti  n*etoit  pas  deja  ihforme  de  ce  qui  s*etoit  pafsii 
**  el  de  la  terreur  que  l'Arme'e  infpiroit  a  tout  le 
<*  mondeJ*  Rapin,  tome  ix.  p.  4. 

(53)  The  fenfible  and  patHotic  author  bf  the  "  Let- 
<*  ters  from  a  Farmer  in  Pennfylvania  to  the  Inhabi- 
**  rants  of  the  Britifli  Colonies  (1774),"  remarks,  in 
a  note  on  page  103,  that,  "  the  laft  Iri/h  Parliament 
"  continued  thirty-three  yearsi  that  is,"  (fays  he,) 
**  during  all  the  late  reign.  The  prefent  Parliament 
•*  there  has  continued  from  the  beginning  of  this? 
**  reign j  and  probably  will  continue'*  (fays  he)  <*  to' 
*•  the  end  T' 

This  is  indeed,  as  he  jullly  calls  it,  a  moft  ^'  pef' 
*'  /iicions  particularity,''''  \i  being  a  greater  defeft  in  the' 

conllixutionaJ 
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'  fo  that  our  more  prudent  Anceftors  (imU 
tating  nature)  required  alfoan  amiual^^^) 

renewal 

conftitutional  Liberties  of  Ireland  than  any  other  that 
'  I  ever  heard  of;  ^nd,  as  it  is  apparently  contrary  to 
the  intention  and  legal  confiitution  of  Parliament?, 
jnuft  necelTarily  refled  the  greatefl:  difhonour  on  thofe 
perfons,  whoever  they  are,  that  have  introduced  this 
monftrous  infringement  on  th§  i^%ti^al  Rights  of  the 
Irijh  Subjedls,  - 

Thefe  excellent  Letters,  which  contain  much  feafon- 
able  inftrudlion,  are  faid  to  be  written  by  John  Dick- 
infon,  Efq.  the  fame  eminent  Author  to  whom  thanks 
were  moft  dcfervedly  given,  by  the  Committee  for  the 
Province  of  Pennf)lvania,  on   the    21ft  of  July    lafl:, 
**  for  the  great  afiiftance  they  had  derived  from   the 
'*  applica.tion  of  his  eminent  abilities  to  the  fervice  of 
*'  his  country,    in"   (another)  **  performance,"  fince 
publifhed,  intitled,   **  A  new  Eflay"  (by  the  Pennfyl- 
vanian    Farmer)   "   on    the    conftitutional    Pov/er    of 
**  Great-Britain  over  the  Colonies  in  America,"  i^c^ 
And   the  faid  Committee,  with  great  juflice  and  pro- 
priety,   recommended    that  performance,  *'  as  highly 
**  deferving  the  perufal  and  ferious  conficjeration  of 
^*  every  friend  of  liberty,"  ^c. 

(54)  Sir  Edw.  Coke,  in  his  4th  Inft.  p.  9,  fpeaking 
of*'  the  mattery  of  Parliament,"  informs  us  of  therea- 
fons  ufually  exprefied  in  the  writs  for  calling  a  new 
Parliament;  as  **  pro  quibufdam  arduis  urgentibus  ne- 
'*  gotiis,  nosftafum,  etdefenfjonemregni  noftri  Anglisp, 
**  etRccleilae  Anglicanas  concernentibusquoddamparlia- 
i*  |j;entum  nqflrqiUj^riencri  Qrdinavimus,"y<:.  And  he 

addsj, 
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renewal  of  their  parliamentary  R^^prefen* 
tation.^  as  being  neceiTary  fox  the  maintc- 
ifianceof  public  virtue. 

Thus 

^adds,  in  the  next  paragraph,  '''Now,  ifbr  as  much" 
•  (fap  he)  '*  "as  divers  Laws  and  Statutes  have  been 
• "  enadled  and  provided  for  thefe  ends  aforefaid,  and 
'**'that  divers  mifchiefs  in  particular,  and  divers  grie- 

'"  vancesin  general,  concerning  the  honour  and  fafety 

'*  of  the  King,  the  State,  and  defence  of  the  King- 

i^  dome,  and  of  the  Church   of  England,  might  be 

ff  prevented,    an  ^excellent  Laiv    was    made,    anno    36 

;*f  Edw.  III.  )C.    10.      which,   being  applied  to   the  /aid 

-.fif  IVrits  of  Parliofnent,  doth,  in  a  few  and  effeftu^l 
**  words,  fet  down  the  true  fubje(5l  of  a  Parliament  in 

^f/  thefe  words  ;  For  ■  the  maintenance  of  the  faid  articles 

'K^'  .and  faiuteSf  and  redre/s  of -divers  mifchiefs  and  -grk^ 

.**  'vanc£s,  cwhich  daily  happen^  A  Parliament  shall 
f*  BE  HOLDEN    EVERY    YEAR,    as  another  tinre  was 

•>*.*  ordained  by  a  ftatute."  Which  Statute,  here  referr&d 
to,  was  made  in  the  4th  year  of  the  fame  reign,  cap  14. 
«*  Item,  it  is  accorded,  that  a  Parliament  ihall  be  hol- 

-*'  den  EVERY  YEAR  ONCE,  ~and  more  often  if  need  be.^^ 
But  Sir  William  Blackflone  fuppofes  that  the  King  never 
was  **  obliged,  by  thefe  Statutes,  to  call  a  ne^  Parlia- 
•*  ment  e-very  year  ;  but  only  to  permit  a  Parliament  to 

'**  lit  annually  for  the  redrefs  of  grievances,  and  dif- 
*^  patch  of  bufinefs,    if  need  be,""    (  i    Com.    c.    2, 

It  is  too  true,  indeed,  that  our  Kings,  in  general, 
did  not  think  themfelves  "  obligedy  by  thefe  Statutes," 
(as  they  oughtin  confciencc  to  have  been,  for  the  fafety^ 
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Thus  the  third  Example,  given  by  this 
learned  gentleman,  for  taxing  Ireland 
and  Virginia^  &c.  without  the  aflent  of 
^'''  Y  the 

of  their  fouls,)   '*   to  call  a  nexv  Parliament  e'very  year  :** 
nay,  it  is  certain  that  many  of  them  would  nevef  have 
cdled  a  Parliament  at  all,  had  they  not  been  *'  obliged*^ 
by  necefllty  and  the  circumftances  of  the  times.     But  by. 
what  authority  could  a  reprefentative  in  one  Parliament 
take  his  feat  in  the  next  annual  ParUamenty    without  re- 
eleSiion,  before  any  laws  were  made  for  leiigtheniag  the 
duration  of  Parliaments?     And   b^fides,    if  the  King 
did  *•  only  permit   a  Parliament   to   fit  annually,'*  tSc, 
by  what  authoriiy  could  the  Parliament  be  convened  at 
all,   under  fuch  a  circumilance,   feeing  that  a  nitre  per' 
mijjion  to  fit  excludes  the  idea  of  a  prorogation  from  year 
to  year  ?     However,  the  learned  Commentator  himfelf 
very  juftly  obfervcs,  in  a  preceding  page,  (iijo,)  con- 
cerning   **  the   manner  and  time  of  afiembling"  that 
the    **  Parliament  is  regularly  to  be  fummoned  by  the 
**  King's  BWit  orLet.er,  ifTucd  out  of  Chancery."  And 
it  is  well  known  that  thefe  Writs  are  not  addrefTed  lo 
ti  e  knights,  citizens,  and  burgeiTes,  elecled  for  anyyo^-- 
mer  Parliament,  but  to  the  Sheriffs  aLne,  to  caufe  Knight Sy 
CitizenSy  l^c-  to  be  elcded  \   for,    when  the  faid  Acls  were 
made,  fuch  an   ab(urdity   in    p'^licics   had  never   been 
conceived  in  England,    as  that  ofentrufting  the  Rcpre- 
fentation  of  the  people,    for  a  term  of  years,   (as  at  pre- 
fent,)  to  the  perfons  eleded  !      On  tiie  contrary,  when 
the   bufinefs  of  each  Seflions  was  finiihed,    the    Parlia- 
ment,  of  ccun'e,     was  at  an  end  ;  and   therefore  Lord 
Coke  did  not  fpeak  in  vain,  when  he  mentioned   **  the 
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the   refpedive  inhabitants,    is  manifeft- 
ly  illegal 'y    fince   it   muft   appear,    that, 

what 

«*  excellent  La^"  ('viz.  the  Ad  for  annual  Parliaments) 
"  being  applied  to  the /aid  Writs  of  Parliament,'^  &c.  be- 
fore reeked. 

A  man  of  fo  moch  good  fenfe,  learning,  and  jtidge- 
me«t,  as  Sir  Williani  Blaekftone  is  mafter  of,  mi;ft  be 
well  aware  of  the  pernicioas  eifefts  of  invefting  the 
Repi-efentatives  of  the  people  with  a  legiflative  power, 
beyond  the  conftitutional  term  of  A   single  Session, 
without  Re-ekaion  ;  and  therefore  I  cannot  but  be  for- 
prixed  at  the  unguarded  manner  in  which   he   has  ex- 
preffed  himfelf  in   his  Comment  on  the  two   excellent 
Statutes   cf  Edward  III.  for  anizual  Parliaments ;    'viz. 
that  the  King  is  not,  «*  or  ever  was,  obliged  by  thcfe 
*'  Statutes  to  call  a  ?iew  Parliament  every  year,'*  ^<r. 
He  has  caufed  the  word  nenv  to  be  printed  in  Italics,  as 
if  he  meant  thereby  to  infmuare,    that  the  Legiflatures 
of   thofe  early  times    were  not   unacquainted  with  our 
modern  idea  of  conferring  on   the  popular  Reprefenta- 
tives    a   kind    cf   conti^iued  fenatorial   dignity,     without 
Re-eleBion,     for   feveral    years    together ;     whereas   he 
certainly   muft   have   known  that    this   corrupt  modern 
pra6tice  has  produced   a   nenu    order  of  men   amonglt 
us,  a  moil  dangerous   increafe  of  ariilocratical   power, 
which  was   entirely   unkuown  to  our  Anceflors   in   the 
glorious  reign  of  Edward    III.     If  he  could  fhew  that 
there  ^i;fr  was  a  Parliament,  in   thofe   times,  that  was 
Tzflf  ^j  NEW    Parhamcnty    his   Comment  might  bejulH- 
jfied  !     But  it  is  notorious   that  Writs  were  iffaed  to 
the  Sherijff^,    for  miv  Kleftions,    almoil'  e'very year  du- 
ring that  whole  jcign  :   The  Writs,  for   the  mol'!  part, 

are 
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what  he  calls   *'  the  Englifd  Legijlafure^ 
**  in  the  year  1650/'    was  totally  void  of 

Y  2  .  every 

are  flili  preferved  with  the  Returns  upon  them.  In 
the  catalogue  of  Eleclion -Writs,  which  Prynn  has 
given  in  hi;  Bre'via  Parliament  aria  Redivi'va,  p.  4  to  6, 
there  is  an  account  of  Writs  iiTued  for  ne=w  Ele6lions 
in  every  year  of  that  King's  reign,  between  his  34th 
(when  the  laft  A£l  for  annual  Parliaments  was  made) 
and  his  50ih  year,  except  3,  'viz.  the  4cth,  41ft,  and 
4Sth years;  in  which  years  the  Records  of  Summons 
to  the  Prelates  and  Lords  of  Parliament  are  alfb  want- 
ing, as  appears  by  Sir  William  Dugdale's  **  perfe'ftCo- 
**  py  of  Summons  to  Parliament,  cf  the  Nobility,"  i^£» 

And  yet  this  affords  noabfolute  proof  that  Parliaments 
were  not  held  in  thvfe  ^ery years  for  which  the  Writs  are 
wanting ;  becaufe  the  bundles  of  Writs  for  the  faid  years 
may  have  been  loil  cr  miilaid.  The  only  wonder  is,  that 
more  have  not  been  p.bfolutely  loft,  when  we  confider  the 
very  little  care  that  had  been  taken  of  them;  for  Prynne 
found  many  of  thefe  \Yf:ts  difperfed  amongft  a  vafl 
mifcellaneous  heap  of  other  records  on  various  fubjefls, 
(as  he  himfelf  relates  in  his  Epidle-Dedicatory  to  King 
Charles  If.  ot  his  Bre^ia  Parliamentaria  Redi-viva,) 
cail;n_^  the  faid  h*'?'p  a  *■*  confuffd  Chaos,  under  cor- 
**  roding,  pcjt.ifying  cobwebs,  dull,  and  filch,  in  the 
**  darkeli  corner  of  Cscfrir's  Chapel  in  the  White  Tow- 
"  er,  ci$  m:re  ttfilej:  Reliques  not  ^worthy  to  he  calendredj** 
i^c.  And,  in  page  .103  of  that  fame  work,  he  fpeaks  of 
1 17  Bundles  of  Writs,  whereof  97  had  only  been  then 
Ic.tely  difcovered,  filed,  and  bundled,  by  himfelf: 
*'  But   itiany  of  thefe   117  Bundles"   (fays  he)    **  are 

*'  nta 
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every  effential  and  legal  qualification  to 
render  it  wonhy  of  fo  diftinguifhing  a 

title: 

**  not  compleat,  above  half  or  three  parts  of  the  Writs 
*'  being  either  rotted,  confumed,  maymed,  tortij  or 
"  utterly  lo/if  through  careleffnefs,  wet,  cankers,  or 
"  other  cafualties  ;  and  fome  of  them  have  not  above 
**  two,  three,  or  four  Writs,  and  one  or  two  but  one 
<•  Writ  and  Retorn  remaining.'* 

But  that  there  were  really  Writs  for  Parliaments, 

even  in  thofe  three  years,  which  appear  to  be  wanting, 

at  lead  in  tivo  of  them,  is  very  certain  ;    becaufe  it  was 

in   the  40th  year  of  this  reign,    as   Sir  Edward  Coke 

informs   us,    (4  Inlt.  p.  13,)  that  the  Pope  demanded 

homage  for  the  kingdoms  of  England  and  Ireland,  and 

the  arrears  of  revenue   granted  by  King  John  to  Pope 

Innocent  lir.  **  whereupon  the  King,  mlYitfameyeart 

«*  calieth  his  Court  cf  Parliament ^'^  *  Sec.  as  Sir  Richard 

Coke  proves  from  the   Parliament- Rolls  of  that  year, 

N°.  8,  remarking,  at  the  fame  time,  that  the  Adlthen 

made  was    "  never  yet  printed."      See  the  margin, 

4th  Inll.  p.  13. 

And 

*  In  this  Pcir'lament  it  was  unanimoufly  agreed,  by  the  Prelate?, 
Dukes,  Counts,  Barons,  and  CommonSy  (  **  et  /a  Commun,""  an4 
again,  '*  et  Communes,^")  "  that  the  faid  King  John,  nor  no  othrr, 
«*  could  put  himfdf,  nor  his  Rea'm,  nor  his  People,  in  fuch  Subjec- 
<*  tion,  without  their  Afjtnt  ('  fans  afTent  de  cux')  j  and,  if  it  was 
*'  done,  it  wss  done  without  tht ir  AfFent,"  (that  is,  without  the 
AfTent  of  the  Ccmm?rs  j  for  the  Aflent  of  the  Barons  was  (xprefled  ia 
the  Charter,)  "  and  contrary  to  his  Oath  at  his  Corcnation,"  p.  14. 
Whereupon  Lord  Coke  remarks,  in  the  margin,  that  "  no  King  can 
"  put  bimfelf,  nor  his  Pealm,  nor  his  People,  in  fuch  Suhje£lion, 
*'  yvith.ouX.A{Tent  o(  the  Lcrds  and  Commons  in  Parltamenty'^  &'c. 


[     '65     ] 

title :  but,  fuppofing  that    *'  the  Englifli 
**  Legillature,    in  the  year  1650,"    had 

been 

And  it  appea'^s  that  a  Partiament  was  held  alfo  in 
the  ^8th  year  of  this  reign,  becaufe  fi  pplies  were  in 
that  year  granted  to  the  King  by  Parliament,  as  re- 
lated by  Sir  Richard  Baker,  in  his  Chronicle,  p.  175, 
^viz.  '*  in  his  eight  and  fortieth  year,  in  a  PaRLIa- 
**  MENT,  is  granted  him  a  loth  of  the  Clergy,  and  a 
*'  15th  of  the  Laity."  So  that  there  is  but  one  year, 
out  of  fo  many,  in  which  we  cannct  trace  th^  meeting 
of  the  annual  Parliaments :  And  annual  Writs  for  ueiv 
Eleftions  were  regularly  iffued  for  the  fiill  1 3  years  of 
the  following  reign,  (as  appears  by  Prynn's  *'  2d 
**  part  of  a  brief  Reoifter  and  Survey  cf  the  feveral 
*'  kinds  and  forms  cf  parliamentary  Writs, '*  pages 
116  and  117,)  till  Richard  \l.  (that  wretched  perjured' 
monarch)  had  rendered  himklf  ah/c lute,  f 

After  confidering  thefe  unqueflionable  evidences  of 
the  ilTuin^  Writs  annually  for  nt--w  Elections,  it  will  be 
difficult  to  comprehend  the  meaning  of  Sir  William 
Blackftone's  Comment  on  the  faid  two  Afls  for  annual 
Parliaments:  "  Not  that  he  (the  King)  is,  or  ever 
*•  was,  obliged  by  thefe  Statutes  to  call  a  Acay  Parlia- 
**  ment  every  year;  but  only  to  permit  a  Parliament 
**  to  fit  annually  for  the  redrefs  of  grievances  and 
**  difpaich  of  bufmefs,  ifneedhe.--''V\iQ(Q  laft  words" 

(fays 

•f-  His  arbitrary  proceedings  vety  foon  afterwards.occafickned  his  own 
Lofs  of  Power,  and  total  Eje£tmfr>£  from  the  Tlircnej  fo  that,  nac- 
vvithflanding.  hiis  boafted  Fttmneft  in  executing  his  favourite  meafuref, 
he  was  at  laft  reduced  to  the  molt  abjedt  acknowled^-.meats  ot  his  own 
un worth inefs  to  reign. 


[      ^6:6      ] 

been   a  legal  and    conftitutional.  jParlia- 
ment,  yet  the  Refolutions  he  hss   nv^ri- 

tioned 


(fays  he)  "  2r&  fo  Ioo{e  ami  va^ue,  that  TugU  of  oar  mo- 
**  narchs,  as  were  enclined  to  govern  without  Parlia- 
**  ments,  neglefted  the  convoking  thera,  fometitncs 
**  for  a  very  confiderable  period,  under  pretence  that 
**  there  nvas  no  ftee^  of  ihcm,''  &c. 

But  **  thefe  lajl  lords''*  are  nolfokofe  and^uagu?  a$  ei- 
ther tojuftify  his  own  explanation  of  the  faid  Statutes, 
('vl%.  not  **  to  call  a  nenjo  Parliament  every  year, 
"  but  only  to  permit  a  Parliament  to  fit,"  l^c)  or  to 
excufe,  in  the  leafl  degree,  the  criminal  negledls  of 
thofe  depraved  monarchs  who  were  inclined  to  govern 
without  them:  for  the  words,  **  if  need  be  ^^"^  cannot, 
according  to  the  moft  obvious  fenfe  of  the  Aft  wherein 
they  are  found,  be  applied  to  tlie  main  purpofe  of  the 
A61,  (the  holding  annual  Parliaments,)  but  merely  to 
the  remaining  part  of  the  fentence,  'vrz,  **  and  more 
<*  often  :'^  that  is,  "  and  more  often,  if  need  be." 
The  Order,  "  that  a  Parliament  Jh all  be  holden  every 
"  YEAR  ONCE,'*  is  abfolute,  and  the  difcreti.onary 
power,  exprefied  in  the  words  **  if  n^ed  ^<?,"  relates 
apparently  to  the  calling  Parliaments  "  more  often  .-** 
for,  if  the  faid  difcretionary  words,  "  if  need  be,''* 
could,  with  any  propriety,  be  applied  to  the  whole 
fentence,  the  Aft  itielf  would  have  been  nugatory ; 
which  could  never  be  the  intention  of  the  Legiflature  : 
but  the  true  meaning  and  fenfe  of  the  Legiflature  is 
very  clearly  proved  by  the  hiftories  of  thofe  times  :  for 
it  is  manifeft,  not  only  that  ne<w  Reprefentatives 
were  elefted  every  year  (with  only  one  exception)  for 

_      ■  a  con- 
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tJQfxedc  WouJd  have   been  totally  illegal^ 
ai>d  amount  to  no  nnore  than  a  mere  vaia 

aflertion, 

a  confid^rable  number  of  y»ars  after  the  lall  of  thefaid 
Ads  was  made,  (which  confirms  the  main  purpofe  of 
the  A6ts,  i'/«.  the  hoWing  annual  Parliamenis,)  but  it 
is  alfo  manifeft,  that  Parliaments  were  frequently 
held  '*  more  often"  than  once  a  year ;  %  which  anjply 
confirms  alfo  what  I  have  before  faid,  concerning  the 
raeajiing  of  the  4ifcretiocary  power,  ejcpreffed  in  the 
faid  A«S,  by  the  words  "  ifmedbe.''* 

Thefe  very  frequent  Eledlons  (fometimes  two, 
three,  and  four,  times  IN  ONE  YEAR)  fuificient- 
ly  prove  that  the  power,  delegated  by  the  people  to 
their  Reprefentativea,  continued  no  longer  in  force  than 
during  the  Seflion  of  the  particular  Parliament  to  which 
they  v/ere  fummoned  ;  which  being  **  once  determined/^ 
(fays  Prynne,  ift  part  of  Brief  Regifter,  cffc.  of  Pari. 
Writs,  p.  334.)  "  they  prefe-ntJy  ccafcd  to  he  Knights,  Ci- 
**  tizensy  Burgejjes,  Barons ,  in  any  fucceeding  Parlia- 
**  ments  or  Councils,  unhfs  neivly  ele^d  and  retorned  to 
**  fernje  in  them,  hy  the  King's  new  ff'rits,  as  our  Lanv- 
"  Books"  (referring  to  4  Ed.  IV. /.  44.  Brook,  Offi- 
cer, 25.  34  Hen.  VIIL  c.  24.)  "  and  experience  re- 
**  fzl-je,''  &c.  And  therefore  Judge  Blackllone's  infi- 
nuation,  againft  the  calling  of  a  nsiv  Parliament,  has 
no  real  foundation  :   for,   if  it  was  the  intention  of  the 

Legiflature, 

X  Wrks  were  iffuea  for  elci^iflg  3  neiu  Parliaments  in  tlie  6th  year 
of  Edw.  III.  2  in  his  nth  ye^r,  3  in  hi«  32th  year,  anri  eve:i  4  in 
his  I4:h  year  ;  and  there  appear  to  have  been  a  new  Parliaments 
in  the  7th  of  R.  II.  See  Pryr.nis  Envia  Parliamint&rla  Rcdivi-vj, 
p.  5  &  6, 


afllrtjon,    as  void  of  Law  and  i?rj/S>/  as 
itwas-rcally  oi  Effect  y  which  is  proved 

by 


Legiflaturc,  in  the  two  Ads  abovementioned,  that  the 
King  fiirnild  ever  fummon  any  Parliament  at  alU  they 
jnuft  necefTarily  be  underftood  to  mean  a  neiu  Parlia- 
ihent  on  ail  occnfions  ;  i,  e,  not  only  that  the  regular  Par- 
liaments, which  they  ordained  "  to  be  holden  Qwcryyear 
**  oneey**  fhould  be  wo;  Parliaments,  but  thofealfo  that 
ihould  be  Aimmoned  upon  any  extraordinary  unfore- 
feen  occafions  ;  which  is  fufficiently  exprefied  in  the 
ift  of  the  faid  A6ls,  by  the  words,  **  and  more  ofteny 
**  ifnesdbe,"  The  meaning  of  the  A£l  is  unquejiion- 
ably  proved  by  the  aflual  iffuing  of  writs,  to  the  She- 
riffs, for  elcdlng  Knights,  Citizens,  i^c.  for  tivo, 
three,  and  fometimes  four  neiv  Parliaments,  in  one 
year^  as  mentioned  above  :  And  if  any  perfon  fhould 
objeifl,  that  fuch  very  frequent  Elediom  muft  be  at- 
tended with  infuperable  difficulties  and  inconveniences, 
we  may  quote  the  experience  of  all  ancient  times,  as 
affording  ample  and  fufficient  proofs  to  the  contrary  ; 
*♦  there  being  not  above  two  or  three  cafes  of  eleftions 
**  qucftioned,  or  complained  of,  from  49  Hen.  III. 
•'  till  22  Edw.  IV."  (that  is,  more  than  200  years,) 
^*  for  ought  that  appears  by  the  Retornes  or  Parlia- 
•*  ment-Roils,  and  not  so  much  as  ONE  double 
•*  Retorne  or  Indenture,  wherewith  all  the  late 
♦*  Bundles,  or  Writs,  are  ftored,  and  the  Houfe  of 
**  Commons  and  late  Committees  of  Privileges  pef- 
"  tered,  perplexed,  to  the  great  retarding  o^  the 
•*  more  weighty  public  affairs  of  the  King  and  King- 
«*  dom.**    prynne,   Brevia  Par).  Rediv,  p.  137.     This 

enormous 
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by  "  the  Answer  of  the  Engli/I:  Legijk-^ 
*'  iure^''  at  Virginia y  (then   reprefenting 

Z  the 

* 

fenormOus  evil,  the  retardment  of  bufinefs,  by  undue 
Returns,  will  not  (I  may  venture,  without  the  fpirit 
of  prophecy,  to  aflert)  be  remedied  by  the  nenv  RegU' 
iaiion  for  that  purpofe.  The  Commons  were  never 
(in  ancient  times  of  Freedom)  efteemed  the  proper 
Judges  of  their  own  Eleiftlons,  but  the  King  alone, 
that  is,  in  his  limited  judicial  capacity,  by  his  Juftices 
and  his  fworn  Juries,  in  the  Courts  of  Common-Law. 
If  my  countrymen  will  ferioufly  confider  all  thefe 
points,  they  muft  be  convinced  that  the  only  furs 
method  of  healing  the  alarming  diftempers  of  our  po- 
litical Conftitution*  is  to  rellore  to  the  people  th^ir 
ancient  and  juft  Right  to  eleft  a  nenju  Parliament, 
**  e-jery  year  once,  and  more  often  if  need  be,^  what- 
foever  Judge  Blackltone  may  think  of  it ! 

No  Parliament  could  have  any  right  to  deprive  the 
people  of  this  ineftimable  Law,  unlefs  the  Reprefenra- 
tives  had  exprefsly  confulted  their  refpedlive  coni^i- 
tuents  upon  it ;  as  the  alteration  was  of  too  much  m.o- 
ment  to  be  intrufted  to  the  difcretion  of  any  Repre- 
feniatives  or  Deputies  whatfoever,  being  infinitely  more 
importajit  than  *'  any  nexv  de^vice,   moved  on  the  King's 

"  behalf, 

*  Viz.  th<?  enormous  national  Debt  ;  the  n-meroiis  Penlions  ;  the 
ffcret  parliamentary  Influence  j  a  ftaniing  Army  of  nfar  ico  BiC- 
Hiions  of  Foot,  befiJes  Cavalry,  ir:  ums  or'  Peace  !  ^c.  £fc,  &\-, 
tvhich  muft  render  the  EJfates  ani  J^rop;r/y  of  indivitiuals  precarious 
and  infecure,  or  finally  EAT  THEM  UP  mw  growir,g  liurfhens^  if 
thefe  fatal  fymptnm?  of  the  moft  dangerous  p/.t-cjl  conjumptitn  are 
fJOt  fjeedi'y  checked  and  thrown  v.ft',  by  the  wholefoms  piclcriptions 
cf  z  free  and  cjual ReprefiKtatiin  of  THE  PecplS, 
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the  People  of  that  province,)  to  the  uh- 
reafonable  pretenfions,  beforementioned, 
of  the  mock  Legijlature  at  London  j  for 

otherwife, 

"  behalf,  in  Parliament,  for  his  aidy  or  the  like  ;**  for 
the  moll  eflential  and  fundamental  Right  of  the  nvhoU 
body  of  the  Commons  (I  mean  the  Principals,  not  the  De- 
puties or  Jgents)  was  materially  injured  by  the  fatal 
change,  and  the  people's  power  of  controul,  for  the 
general  good  of  the  kingdom,  was  thereby  apparently 
diminiihed  1  fo  that,  if  it  is  the  duty  of  Reprefenta- 
tives  (even  in  *'  ajiy  nenv  de'vice'*  of  mere  **  aid,  or 
*'  the  like" J  to  confult  their  Conftituents,  how  much 
more,  upon  the  propofal  of  fo  material  an  altera- 
tion in  the  Conftitution,  ought  they  to  have  anfwered, 
that,  "  in  this  nenxj  deniice,  they  DARE  NOT  AGREE 
"  WITHOUT  CONFERENCE  WITH  THEIR 
'*  COUNTRIES  1"  Thefe  are  the  words  of  Lord  Coke, 
who  mentions  them  as  the  proper  anfwer,  **  nx:ihen  any 
•*  nen»  device  is  mo'ved,-^  &c.  and  he  adds,  **  whereby 
"  it  apoearcth"  (fays  he)  **  that  sugh  Conference 
**  is  ivarrajitable  by  the  lavo  and  Cujlome  of  Parliament  y 
4  Inft.  p.  14;  fo  that  no  i?f/?-^«/«//'z;^  can  be  juftified 
(according  to  •*  the  Lauo  and  Cujiome  of  Parliament*^) 
who  refufes  to  receive  the  Inftrudlions  of  his  Conftitu- 
ents, notwithftanding  that  feveral  very  fenfible,  wor- 
thy, and  (I  believe)  fincerely  patriotic  gentlemen  have 
lately  declared  themfelves  to  be  of  a  contrary  opinioni 
but,  when  they  perufe  the  feveral  authorities  which  I 
have  cited,  concerning  the  abfolute  neceflity  oi a  'very 
frequent  appeal  to  the  fenfe  of  the  ivbole  body  of  the  people, 
I  trull,  in  their  candour  and  love  of  truth,  that  the/ 
will  alicr  their  fertimenis. 
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otherwife,  if  we  were  to  confider  "  whai 
"  iioould  have  been  the  Answer"  (or  ra- 
ther what  really  were  the  Claims)  of 
the  one  Legijlature,  without  confidering, 
at  the  fame  time,  the  real  Answer  of 
the  other ^  to  fuch  vain  and  unjuft  preten- 
fions,  we  fliould  lay  ourfelves  open  to  the 
charge  oi partiality  I 

The  judicious  Author  of  a  late  "  Ap* 
**  peal  to  the  Juftice  and  Interefts  of  the 
**  People  of  Great- Britain,  in  the  prefent 
**  Difputes  with  America,"  has  reported 
the  Anfwer  of  the  Virginian  Legijlature 
on  that  occafion.  "  Upon  the  diflblur 
tion  of  the  Monarchy,''  (fays  he,) 
the  Commonwealth  difpatched  a  Go- 
**  vernor,  with  a  squadron,  to  take 
"  poffeffion  of  Virginia.  He  was  per^ 
mitted  to  land,  upon  Articles^  of  which 
the  following  is  one,  and  decijively 
"  Jloews  what  were  their  original  ideas  of 
'J  their  Rights.  Article  4th.  VIRGINIA 

Z  2  "  (hall 
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'*  fliall  be  free  from  all  taxes,cufl:oms,and 
"  impofitioiis,  whatfoever,  and  none  (hall 
**  be  impofed  on  them  WITHOUT 
"  CONSENT  OF  THE  GENERAL 
•'  ASSEMBLY."  An  Appeal/  {^s) 
&c,  p.  29. 

I  have  dwelt  much  longer  upon  thefe 
three  Precede?2ts  (cited  by  the  Honour- 
able Mr.  Barrington)  tf^^/^  Ireland^  than 
I  at  firft  intended ;  but  the  feveral  diffe- 
rent fubjedls,  to  v/hich  I  was  naturally 

led 


(55)  This  little  tra(!l  contains  a  great  deal  of  intel- 
ligence and  found  reafoning  concerning  the  natural 
Rights  of  mankind,  and  is  highly  worthy  the  perufirl 
of  every  good  citizen  who  defires  information  concern^ 
ing  the  prefent  differences  with  the  Britifli  Colonies : 
and,  upon  the  fame  occafion,  the  clear  and  unanfwer- 
able  arguments  of  another  able  writer  alfo,  who  figns 
himfelf  **  Free  S^i/s,'*  muft  not  be  forgot:  The  ////<? 
of  the  work,  lall  mentioned,  feems  indeed  to  be  the  o/a^ 
exceptionable  part  of  it:  'viz,  ^^  Great-Britairi*s  Right 
<*  to  ia:^  her  Colonies,  placed  in  the  clear ej}  light y  by  a 
«*  S'wi/s\'*  for  a  Right,  without  a  juft  foundation, 
cannot  with  propriety  be  intituled  "  a  Right;'*  never.- 
thel^^s  he  has,  moft  certainly,  "  placed  in  the  ckareji 
<»  lighC^  \\iQ  itn^ropriety  of  any  fuch  claim  upon  the  Cq* 
lonies. 
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led  in  the  examination  of  them,  are  of 
fo  much  conftitutional  importance,  and  fo 
neceflary  to  be  known  to  every  Englifli- 
man,  that  I  hope  I  may  be  excufed  for 
having,  as  they  occurred,  enlarged  upon 
them,  in  the  feveral  Notes  which  I  have 
added  to  my  Text. 

And,  with  reiped  to  the  three  Prece- 
dents themfelves,  I  flatter  myfelf  that 
every  impartial  Reader,  who  carefully 
confiders  what  has  been  already  faid  upon 
them,  will  freely  pronounce  them  illegal^ 
and  totally  unworthy  of  being  allowed 
the  lead  weight  or  confideration,  as  Pre- 
cedents, againft  the  Independence  of  Ire- 
landy  fince  they  are  equally  capable  of 
being  retorted  as  Precedents  for  enflaving 
even  England  itjelf :  but  I  muft  therefore 
repeat  what  I  have  l)efore  declared,  in 
p.  141  and  elfewhere,  that  I  am  very 
fure  the  worthy  Writer,  who  unguard- 
edly cited  them,  v/ill  be  as  zealous  to 

OppofQ 
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pppofe  any  fuch  dodrine  as  myfelf  i  and 
J  believe  that  I  may  farther  aflure  myfelfj 
that  this  learned  Author  will  not  be  dif^ 
pleafed  or  offended  with  the  freedom  of 
th^fe  remarks  upon  bis  Work;  for^ 
though  I  have  not  the  honour  to  be  per-? 
fonally  acquainted  with  him,  yet  I  am 
fufficiently  acquainted  (by  other  parts  of 
his  Writings)  with  the  general  benevo- 
lence and  redlitude  of  his  intentions,  and 
alfo  that  he  is  an  admirer  and  fail  friend 
to  our  conjiitutional  Liberty  (which  plain- 
ly appears  in  many  other  parts  of  his  ufe- 
f«l  Work)  as  well  as  myfelf ;  fo  that  any 
corredlions,  on  that  Jide  of  the  quejliony 
will  be  taken  (I  dare  fay)  by  him  as  they 
were  meant  by  me,  that  is,  in  good  part, 
and  without  the  leaft  ill  will :  and  his 
Work  (1  fpeak  of  it  in  general)  has  very 
defervedly  acquired  fo  much  efteem  and 
credit  in  the  world,  that  I  could  not, 
without  great  injuftice  to  the  fubjed  be- 
fore me,  permit  any  arguments  therein, 

upon 
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upon  the  'point  in  queftion,  to  remain 
unanfwered.  ^ 

The  fame  obfervation,  I  afai  inclined 
to  think,  is  equally  applicable,  as  well 
to  the  candour  and  difpofition,  as  to  the 
writings,  of  Sir  William  Blackftone, 
whofe  very  learned  and  ufeful  Commen- 
taries muft  alfo  be  ftridtly  examined, 
upon  this  point,  before  I  conclude  my 
Declaration  :  and,  had  the  other  great 
and  eminent  writers  (Lord  Coke,  Lord 
Chief-Juftice  Vaughan,  Judge  Jenkins, 
&c»)  whofe  opinions,  upon  the  prefent 
fubjedt,  I  am  obliged  alfo  to  call  in  queC- 
tion,  been  ftill  alive,  I  fhould  have 
thought  myfelf  equally  fure  of  their  be- 
nevolence and  forgivenefs,  if  I  except 
Serjeant  Mayart  -,  becaufe  the  undeferved 
contempt,  with  which  he  has  treated  Sir 
Richard  Bolton,  (the  learned  Author 
whom  he  attempted  to  anfwer,)  prevents 

xny 
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my  entertaining  fo  charitable  and  friend-' 
Jy  an  opinion  of  him  as  I  do  of  the  reft. 

Though  I  have  now  drawn  thcfe  re- 
marks, concerning  the  Conftitution  of 
Ireland^  to  a  much  greater  length  than  I 
at  firft  propofed,  yet  I  muft  not  conclude 
whilft  any  material  afferlions  of  great 
authority  remain  unanfwered.  Several 
of  Sir  Edward  Coke*s  objedions,  on  thfs 
head,  have  already,  towards  the  begin- 
ning of  this  2d  part,  been  proved  (I 
hope)  to  want  foundation:  but  there 
llilJ  remains  to  be  confidered  a  farther 
docSrine,  on  the  fan^e  point,  advanced 
by  him  in  Calvin  s  Cafe^  which,  I  truft, 
will  appear  to  be  equally  unjuji^  though 
founded  oxi  the  opinion  of  "  all  the  fudges 
«'  in  Englandr 

"  In  Anno  33  Reg.  El.''  (fays  he)  "  it 
^*  was  refolved,  by  all  the  fudges  in  Rn- 
•*  gland^  in  the  cafe  of  Orurke,  an  Irip- 

'*  man^ 


f  1 
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^man,  ,,vvho  had  committed  High 
"  Tvt2i{on  in  Ireland^  that  he, '  by  th 
*'  Stat,  of  33  Hen.  VIII.  c.  23.  might 
'f  be  indidted,  arraigned,  and  tried,  for 
"  thef^pe,  in  England,  according  to  the 
p'jrview  of  the  Statute."     7  Co.  448. 


But  this  do(£lrine,  notwkhflanding  the 
great  authority  with  which  it  is  here  deli- 
vered, is  obnoxious  to  7k  fundamental  Right 
of  the  SubjeB^  the  ^'  Trial  by  a  Jury  cf 
^'  the  Vicinage,"  or  oi '^  I^eighbGurs 
*^  to  the  Fa5i,'*  which  is  due  to  every 
private  perfcn  in  the  Britiili  Dominions, 
according  to  the  ancient  Laws  and  Cuf- 
toms  ofthisrealm;  otherwife  the  govern- 
n'lent  v/ould  ceafe  to  be  limited^  and 
thereby  would  ceafe  to  be  laivful !  So 
that,  if  Sir  Edward  Coke  had  been  as 
much  upoh  his  guard,  w^hen  he  quoted 
this  "  Refolution  cf  all  the  fudgesf  as  he 
Was  v/hcn  he  made  his  remarks  on  that 
wicked  Adt  of  Parhament,  in  the  reien 
of  K;  Ilcn.  VII.  by  which  ah^o   thej^;^- 

A  a        .  damental 


I  178  ] 

damental  Right  of  Trial  by  Juries  was 
violated,  he  would  neither  have  mentioned 
that  Refolution  of  *^  all  the  Judges,"  or 
even  the  Aft  itfelf,  without  guarding 
againft  the  pernicious  eftedls  of  fuch  an 
unconftitutional  dodlrine,  by  a  proper 
cenfure,  as  he  did  in  the  former  cafe, 

"  It  is  not  almoft  credible  to  forefee" 
(fays  he)  "  when  any  maxim  ovfunda^ 
*'  m€ntal  Law  of  this  realm  is  altered ^ 
"  (as  elfe where  hath  been  obferved,) 
**  what  dangerous  inconveniences  do  fol- 
^*  low  5  which  moft  exprefsly  appeareth 
by  this  mojl  unjiijl  and  jlrange  Adl  of 
II  Hen.  VIL  for  hereby  not  only 
Empfo?i  and  Dudley  themfelves,  but 
fuch  Juftices  of  peace/'  (corrupt  men,). 
*^  as  they  caufed  to  be  authorized,  com- 
^*  mitted  moft ^^/V^w/i  and  heavy  oppref 
^^  Jions  and  exa5lio7is^  grinding  of  the  face 
«  of  the  poor  fubjeds  by  penal  laws," 
(be  they  never  fo  obfolete  or  unfit  for  the 

tiixie,) 
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time,)  "  by  information  onlyy  without  any 
"  prefentment  or  'Trial  by  fury^  being 
!^.:the  antient  Birthright  of  the  Subject^ 
*'  but  to  hear  and  determine  the  fame 
"  by  their  difcretioUy  inflidting  fuch  pe- 
"  n  al  ty  as  the  Statutes  not  repealed  impofed^ 
&c.  4th  Inft.  c.  I.  p.  41.  —  And  after- 
wards he  adds:  "  This  Statute  of  ii 
"  H.  VIL  we  have  recited,  and  fhewed 
"  the  jufl  inconvenience  thereof  to  the  end 
"  that  the  like  fhould  n^yer  hereafter  be 
^'  aj^tempted  in  any  Court  of  Parliament. 
«'  And  that  others  might  avoid  THE 
*'  FEARFUL  END  OF  THESE  TWO 
''  TIME-SERVERS,  £;;?;5/J«and £)//%. 
•'  Qn]  eorum  veftigla  infiflunt,  eorum 
*'  exitus  perhorrefcant."  (ibid*)  —  But, 
though  thefetwo  wretched  Judges*  were 

A  a  2  put 

*  —  **  the  one  was  called  Richard  Empfon,  the  other 
*'  Edmund  Dudley,  both  Lawiers,  and  ^a/;^  for  haviHg 
"  ferved  the  Kings  turne  lately  made  Barons  of  the 
*  *  E  X  c  H  R  QU  E  R ." — *  *  Anuales  of  England  by  Francis  Lord 
**  Bp  of  Hereford,''^  (<vi%,  Bp  Godwyn,  author  of  the  ce- 
lebrated hill.  ^/^Pr^^Z/i^wtf /:///§-//>,)  **  —  englijhed,  cifr. 
•*  ni'ith  the  author* s  confnty  by  Morgan  Godwyn  "  1 6  jOt 
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put  to  death  for  thsir  time-fer'ci?:^.  veV 
it  appears,  by  this  account  of  Lord  Coke, 
that,  when  they  prefumed  to  difpenk? 
With  jthe  interpofition  of  Juries,  they 
adedby  the  cxprefi  Authority  oi ^  Statute^ 
or  AB  of  Farliament',  and,  though  they 
were  I'i^iie-fervers^  fo  far  as  to  acquiefce 
(contrary  to  their  Duty,  ^is  Judges)  m 
enforcing  that  wicked  and  unconftitu- 
tional  Statute,  (which  exceeded  the  due 
bounds  to  which  the  Englifli  Legiflature 
is  neceffarily //;;?/Vt'^,j  yet,  itfeems^they 
adjudged  710  penalties,  in  confeqiience 
thereof,  but  fuch  as  ''  the  Statutes,  not 
^'  repealed,  impofedr  And  it  is  plain, 
therefore,  that  the  crime  of  thofe  two 
Judges  (againft  which  Lord  Coke  men- 
tioned ^'  the  FEARFUL  END  of  thofe 
^i'  two  ti7ne-fe?'vers,'-  as  a  war?iing  to  all 
future  Judged)  confifted  in  allowing 
the  force  of  Law  to  a  wicked  unconflitu- 
tional  AB  of  Parliament,  by  which  ''a 
\\  FUNDAMENTAL  Law  of  thls  realm' 

...  (vvas^ 


i:  i3i  1 

(was)  *'  altered'^'  fo  that  their  crime  was 
cxadllv  parallel  to  the  (equally  criminal) 
refoktion  of'' all  the  Judges  in  England^' 
in  the  cafe  of  Oriirke  the  Irifimariy  be- 
forementioned,      (which     w^as,     in   like 
manner,  founded  on  an  exprefs  Ad;  of 
Parliament,  '■oiz,  33  Hen.  VIII,  c,  23.) 
3nd  parallel  alfo  to  the  crime  (for  it  muft 
be  fo  efteemed)    of"  all  the  Judges   of 
"  Englandy'    when  they  "  refolved,"  in 
Sir  John  Perrofs  Cafe^  that,  ^for  a  Treafon 
* '  do?ie  inlRELAND^the  offender  may  he  tried 
**  by  the  Statute  35  Hen.  VIII.  in  Eng- 
^'  LAND,  becaufe  the  words  of  the  Statute 
^'  be,  All  TreafonSj  committed  out  of  the 
"  Realm  of  England^  —  and  Ireland  is 
^'  out  of  the  Realm  of  E;2g"A7;;^,"  &c.  3d 
Inft.  p.  1 1.  But  ihe  Judges,  in  both  thefe 
cafes,  were  quite  as  inexcufahle  as  the  two 
time-fervers,   Dudley  and  Empfon^  for, 
if  the  real  Intention  of  the  Legiflature,  by 
the  faid  AcSsof  33  and  3 5  Hen.  VIIL  had 
been  fo  general  as  to  include  all  places 
^hatevcr,  ''  out  of  the  Realm  of  Eng^ 

l[  land;\ 
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^^  landy'  without  leaving  room  for  plead- 
ing a  /fg-^/ exception,  in  behalf  oflhofe 
territories  wherein  the  laws,  liberties, 
and  Gonftitution,  of  the  Realm  of  Eng- 
land were  already  eflablidied,  the  faid 
Judges  ought  to  have  known  that "  afun^ 
"  damental  Law  of  this  Realm' vfzs  there- 
by "  alter edy'  and  confequently  that  they 
incurred  the  rifk  of  being  arraigned, 
by  fome  future  adminiftration,  (like  their 
fitne-ferving  predeceffor?,)  for  prefaming 
Xd  enforce  fuch  unconjlitutional  ABs  of 
Parliament^  by  which,  (according  to  the 
j^  Remark  of  the  fame  gvtzt  Reporter 
^on  a  farmer  A6t,  viz.  1 1  H.7.)  ''  afun^ 
*^  damentalLaw  oftheRealm[y^2i%)altered'^* 
whereas,  they  really  might  have  attributed 
a  conffitutronal  meaning  to  the  faid  Adls, 
by  duly  diftingui{hing  thofe  (56)  particu- 
lar 

(56)  They  might  have  alledged,  that  if  an  ambaC 
fador,  fent  from  this  kingdom  to  France,  Spain,  or  to 
any  other  foreign  State,  eut  of  the  Dominions  of  the  im- 
perial Crown  of  Great  Britain,  ihould  notorioufly  be- 
tray bis  King  and  Country,  and  plot  their  Deftruftion,, 

he 
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lar  cafes  wherein  they  may  legally  be 
enforced,  without  thwarting  any  "  funda- 
**  mental  Law  of  the  Realm.*' 

From 

he  might  legally  and  nnjiltuthnally  be  punimed  accord- 
ing to  the  letter  and  meaning  of  the  faid  A^s  of  Parli^ 
ment  ;  and  alfo  that  any  other  Britifh  Sabjeft  whatfo- 
ever,  that  is,  in  like  manner,  guilty  of  Irea/on  to  his 
King  and  Country,  during  his  refidence  in  a  foreign 
realm,  may  be  treated  accordingly  ;  becaufe  all  men 
certainly  are  accountable  to  their  country  for  any  fuch 
Treafon  ;  and,  as  they  cannot  be  tried  in  the  foreign 
realms,  where  the  offences  were  committed,  it  is  rea- 
sonable and  jufl:  to  fiippofe,  that  they  may  be  trie4 
in  England,  hy  an  impartial  Jury,  though  the  fame  ar« 
not  "  neighbours:  to  the  faB^'  nor  impannelled  de  W- 
cinetOy  that  is,  from  the  neighbourhood  where  the  of- 
fence was  committed  ;  for,  though  this  cireumllance  is 
ejj'entially  necejjary  to  tl?€  Legality  of  a  Jury  in  every  Othei" 
cafe,  yet  the  law  does  not  reqjuire  impojjibilitiesy  and  it 
may  therefore  (perhaps)  be  hgaVy  difpenfed  njoith^  when 
it  is  apparent,  from  the  nature  of  the  cafe,  that  fuch- 
an  unexceptionable  Jury  cannot  be  obtained,  and  yet  that 
an  exemplary  punilhment  is  manifeftly  due  to  the  Trai- 
tor or  Traitors  :  but  when  Treafons  and  other  of- 
fences are  committed  in  any  country  under  the  dcmi^ 
nion  of  the  Crown  of  England^  where  the  criminals 
might  have  a  legal  Trial  according  to  the  la'wj  of  this 
realm,  (as  in  Ireland,)  t\iQ  (diidi  mof  ejfentiai  formality  of 
being  tried  by  a  Jury  de  njicineto  cannot  be  difpenfed 
with;  bfcaufe  this  would  deprive  the  Subjed  of  an  utf 
slisnable  Right,  and  alter  a  "  fundamental  Laiv   of  this 

"  realm',**' 
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,  From  what  has  been  faid,    I  hope  it 
will  appear  fufficiently  clear  to  my  Read- «, 

ersy 

*'  reatm\^^  fo  that  any  Judge,  who   fhould  venture   to 
enforce  the   faid  Afls,   in    such  cases,  would  mani- 

feilly     DESERVE     AN   IGNOMINIOUS    DEATH,    aS    mUCh 

as  Dudley  and  Empfon  ! 

The  examination  of  this  point  gives  fome    general 
idea  how  far  the  Povjeroi  the  high  Court  of  Parliament 
(notwithilanding  that  imaginary  "  omni potency''*  which 
fome  men  have  ignorantly  attributed  to  it)  may  be  allow- 
ed to  extend;  "  for  the  more  high  and  abfolute  the  jurif- 
"  didion  of  the  court  is,  the  more  just  and  honour- 
**  ABLE  it  ought  to  be  in  the  proceeding,  and  to  give 
"  example  of  J  ullice  to  inferior  courts. "4th  Inft,  p.  37, 
Which  is  moilllridtly  true  ;  for,  whenever  thefupreme 
temporal  powers  exceed  the  honourable  limits  q^  natural 
"jujiice  and  Truth,  they  leffen   their  own  dignity,  and, 
in  proportion  to  their  errors,  forfeit  thatrefpeftfulcon- 
lideration  and  efteem,  which  would   otherwife  be  due 
from  their  fubjed^s.  And  we  muil  remember,  likewife, 
that  the  being  ^'_;?//?  and  honourable^''  in  mere  profeflion 
cf  words,  without    the   reality,  will    have   very  little 
weight  with  the  body  of  the    People,  who  are  endued 
with  common-fenfe,  as  well  as  their  fuperiors,   to  difcern 
what  isjuji  and   honourable    from   that  which    is  merely 
called  fo  ;   and  that  a  pretence  to  juJlice  and  honour,  in  a 
bad  caufe,   is  only  an  aggravation  oi  injury  and  iniquity  I 
The  mod  wicked  ordinances  have  fometimes  been  uih- 
ered  into  the  world  under  the  moil  fancliEed  titles  and 
fpecious  pretences  1  The  abominable  Ail   beforemen- 

tior.ed^ 
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crs,  that  the  fevere  ccnfure,  which  Lord 
Coke  fo  juftly  beftowed  on  the  two  wick- 

Bb  ed 

tioned,  of  Hen.  VII.  was  exprefsly  faid  to  be  againft 
*  great  enormities  and  offences,  which"  (have)  **  been 
committed,    and  have  daily,   contrary  to  the  good 

*'  Statutes,  for  many  and  divers  behoovefuU  confidera- 

/*  tions,  feverally  made  and  ordained,  to  the  difplea- 
.**  fure  of  Almighty  God,  and  the  great  let  of  the  com-^ 

**  mon  Lanv  and  wealth  of  the  land."    . 
"    Now,    notwithftanding  this  **  fair   flattering 
'"  PREAMBLE,**    as   Sir  Edward  Coke   calls   it,    yet 
\*\  THE  PURVIEWc//^«/ J^*'(ashejuftlyremarked) 

**.  tended^  in  the  execution,  contrary  EX  diametro,  viz. 
-**  te  the  high  difpleafure  of  Almighty  God,  the  great 
:«*  Let,  nay,  the  utter  Subversion,  of  the  common 
•'**  Law,  and  the  great  Let  of  the  Wealth  of  this  Land;^* 
'ibid.  p.  40.  as,  indeed>  every  other  Ad  of  Parliament 

mull  inevitably  do,  which  perverts  *•  the  due  courfe  of 
,  *•  thi  La^M,''^  and  robs  the  fubjeds  of  any  fundamental 

Right.  *     And  therefore,  if  any    fuch  Ad   Ihould   be 

'       made 

*.■■ 

*  As  for  inftance,  1ft  us  fuppofe,  (ift..)  that  an  A£l  is  made,  to 
^ftop  up  or  profcribe  the  pafTage  to  any  jTc^a-^wr /ow/7,  or  any /fcjt/fr, 
^Jhore  oftbefea,  or g'-eat  ri'ver,  without  the  Confent,  and  to  the  great 

Detriment,  of  all  the  aeighbouring  inhabitants  j  fuch  an  Aft  would 
*be  "  fundami:ntali.v  wrong,"  as   being  contrary  to  the  firft  or 

moft  eflcnti*!  Right  o^"  mankind,  the  Law  of  Nature:'  for  it  is  clearly 
'laid  down  by  Bradlon,  that  all  porfs,  ha-vens,  Jhorfj  of  tke  fca^  zn<i 
^great  rivers,  are  free  to  ail  p  ace^ble  paflenger?,  (but  more  particu- 
»  larly,  We  may  ^dd,  to  the  neareft  inhabitants.)  by  the  Law  of  Na- 
^rure  and  of  Nations  :    "  NATURALI  VERO  lUKI.  commurh  funt 

•*  dmn'ta  i>t£C;  aqua  prcjluer.s,'  aer^  tt  MARE,  ft  LITTORA  MARIS, 
'•*•  quafi  matis  acctflbri*.     Nemo   enim  ad  littus  maris  i«cederc  pro- 

'     ■     '     .  "  bihefur, 
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*d  judges,    Dudley  znA  Empfon,   for 
ACTING    BY    THE  AUTHORITY 

OF 

m&de  in  our  days,  (howCbever  fpecious  the  preamble^ 
h  is  our  duty,  as  good  fabjedis,  to  remember  tliat  the 

fame 

"  bihetur,  dum  tamen  a  villis  et  aedificiis  abftineat,  quia  littota  funt 
*'  DE  Jure  Gentium  communia,  (icut  et  ihafe,"  &e.  And 
Igain  :  *«  Publico  ■zferojunt  OMNIA  FLUMINA  et  PORTUS,  &c. 
**  RiPARUM  eiiam  ufui  publicus  eft  t>z  Jx/re  Gtmivvi^  /uat  ipflm 
•'  fiuminU.  Itaque  naives  ad  eas  applicarej  funet  arborihui  ibi  nath  re- 
"  ligare,  onus  aliqu*  in  eis  reponere  cuivis  liber  :^si,  ficuti 
f»  per  ipfum  fluvium  navigate  :  fed  proprietas  earum  eftiilorum  quorum 
"**  prasdiis  adhaerent,"  (^c.  lib,  i,  c.  12,  p.  7  &8.  So  that  fuch  ah  Aft 
Mlrodld  be  manifeftly  contrary  to  the  Ldtt/  vf  Nature  and  Nation,  and 
confeqaentlyis  fuch  as  NO  LEGISLATURE  ON  EARTH  canrW- 
lier  valid  or  legai,  becaufe  natural  Rights  and  the  Laivt  of  Nature  are 
immutable,  **  Jura  enim  naturallafuntiuuvTA^ii.iA'.''*  And  again, 
**  Jura  enim  naturalia  dicuntur  immutabilia,  quia  non  pofTunt  6x 
**  toto  ABROGARi  VEL  AurERRi,"^f.  lb.  c.  5,  p.  4,  And  bc- 
fidesj  it  muft  be  remembered,  that  to  profcribe  the  pallage  or  bigh" 
^tfJ^  it  Jrny  city  or  town  (efpecially  if  it  is  done  with  an  avowed  defign 
to  diftrefs  the  inhabitants  thereof  in  their  lawful  occupations^  is  an 
intolerable  nutfancey  which  is  clearly  adjudged,  in  Law,  to  be  fuch  a 
•*  Malum  in  se"  as  can  vever  be  made  lawful  !  —  "  But  MALUM 
«  IN  SE  the  King  NOR  ANY  OTHER  can  difpenfe -;'  MitUhtMVL 
"  IN  SE  LE  ROY  NE  NUL  AUTRE  poit  difpcnfer,  ficpme  le  Roi 
"  veut  pardonner  aoccire  un  autre,  ou  lui  liccDce  a  rAiRENvsANex 

**    IN  LE  HAUT   CHEMIN,  CEO  EST  VOID,"  ^C,  II  Hen.  VII.  p.   12, 

**  Wherefore  zV /j  |-f«CT-fl//y />■««"  (as  Judge  Vaughan  remarJts.)  *'  tbtt 
•*  Malum  ter  se  camot  be  dt^penjtdtuithf''  &c.  Rep.  p.  334, 

Or^  adly,  fuppofe  an  Aft  fliould  be  made,  to  impowtr  the  Gover- 
nor of  a  Province,  *'  wttbout  the  conjent  of  the  CouyMtl^"  to  appoint 
JCJges  and  bther  Law-Offieers,  *'  who  Jhail  bold  ibeir  Cammr^ont 
«'  DURING  THE  PLEASURE  OF"  the  Cro<u^,  inftead  of  the 
approved  and  eftabliflicd  /e^j/ condition,  **  'fuamdiu  f<  bcHe gfifferint  ^'''^ 
thereby  fetting  up  WILL  AND  PLEASURE  AB^VJ  LAW  ANO 

V         JUSTJCB, 


[     i87     ] 
OF     AN     UNCONSTITUTIONAL 

ACr  OF   PARLIAMENT,  is  eqia% 

B  b  2  applicable 

fame  eug^ht    to  be  confidered  as  null  and  'void  of  iifelfy 
find  irha{  k  cai>^t  authorize  qr  indoinnify  t;he  Judges-, . 

XV  or 

JUSTICE,  which  are  the  firft  and  moft  ekential  Rights  of  the  Peo- 
•jrf*'!  j~  Would  not  fuch  an  Aft  tend  to  **  the  great  Let,  nay  the 
"*•  ofTER  Subversion  of  the  Commcm-Lcnut*''  &c.  ?  Suppoie  like- 
wife  it  fliouW  be  ordained,  in  fuch  an  A£l,  that  *'  the  Freehtiden 
••*  and  hkabitantt  iff  the  fe^zural  tcnvnJbipZf*  in  any  particular  pro- 
▼ioce,  ffiall  not  be  permitted  (even  when  '*  tbey  are  aufhcrixed  to 
-**  aj/imbUtogetber )■  to  t^eat  uptn  mattenoftbe  most  GENERAcCoKi 
•*  CERN*'—  **  except  the  bujinejs  (be)  e}:pref]ed  in  the  leave ginjtn  iy 
f**  the  Goturnor  j"  whiah  implies  that  a«e  or  a  few  individuals  have 
J(.  more  equitable  pretenfion  •'  to  treat  ufi«n  matters  of  the  moji  ct-VlL' 
1**  jcAt  CI»n<5ERn"  than  even  the  general  Meeting,  or  whole  col^ 
-fe^ive  Body  oF  perfons-  themfclves  who  are  concerned !  —  a  prfncip fe 
:w)Bch  is  fiibverlive  of  ail  "  commoa  Right  and  natural  Equity  x'*  and 
■"Confequantiy  HiuA  lend  "  to  the  high  Difpleafure  of  almighty  God/* 
jM  well  as  ^  the  great  Let  of  the  iveaith  of  the  land^''  And,  to 
jcoropleat  the  iniquity  ot  fuch  an  imaginary  Aft,  let  us  fuppofe  a 
•cltH^e,  whereby  "  it  jhall  and  may  be  LAwrai,'*  (tAWFUt,  !) 
-**  for  the  fufticH,  <fcc.  in  any  Cauje  or  A^ign  ivb'ich  Jhall  be  brought  to 
**  ijjiuf  to  order  the  faid  CauJe  or  AEi'ion  tobi  tried  in  any  County^ 
><*  CXTHER  THAN  THE  COUMTY  in  which  the  saiit  Cause 

T**    OS    AUCTION    SHAl-t     HAVE    BEEN     BROUGHT    OR     LAID,    BY  A 

-**  JuAT  or  ,suc4i  OTHER  COUNT  V,  as  they  shall  judgs 
"  PrT;"  fif-f.  -^  Such  a  claufc  muft  ftrike  at  the  v£iy  Foundation  of 
Juftice ! 

Ot,  3<Uy,  if  ihi&  imaginary  A£l  fhould  not  be  eftcemed  fuffictently 

"'injltfious  to  the  People,  (though  it  is  apparently  calculated  Xarob  them 

^^^ir  fiindamntal  ini  unalienable  Right,  "  the  Trial  by  a   Jfrj 

«*-l«   ViciNSTo/*)    let  us  fuppofe  an  Aft  ftUl  more  PARTIAL 

(if  poflible)  in   the  '*  adminiftration  of  Jufiice  .'"    and  rendered  fttll 

more.  J^ravatiof  and  infulting  by  beating  a  title  *'  contrary  ex  niA- 

^  AMUJIRo"  to  th«  purport  of  it  !   —  Let  us  (I  fay)  endeavour  to 

dietch 


applicable  (for  the  very  fame  reafon)  to 
the  Refolutions  beforementioned  of  "  all 

'  *'    THE 

or  any  other  perfons,,  who  prefume  to  enforce  it  ;  for 
fill  men  (and  Judges  in  jparticular)  ought  to  take  warn- 
ing. 

ftretch  that  notorious  Irjujiice  to  the  utmoft  extent  of  inconvenience 
and  injury  that  a  wicked  imagination  can  poflibly  conceive  or  exprefs  ! 
that  is,  to  eftablifli  a  Power  of  removing  the  Caufes  and  Trials  (and 
even  thofe  which  are  of  the  mofl  importance,  vix,  for  capita/  of- 
fences)  not  only  to  a  neighbouring.  Countyy  or  to  a  more  diftant  Cfknyt 
but  even,  if  caprice  fliould  require  ir,  to  the  furthermoft  extent  of  the 
Globe,  that  is,  (without  aggravation,)  as  far  as  the  Eafi  is  from  tbe 

mjii 

a.  Or,  4thly,  if  we  may   conceive  the  idea  of  an  Aft  calculated  to 
**  fulfil  the  Meafure  of  Iniquity^''    let  us  fuppofe  an  Aft  exprefsly  for 
the  purpofe   of  eftabii/hing  the  arbitrary  Laws  of  France,  ^f<  ^od 
•*  Prificitti  placuit   bal>et  vigorem  Legisy"  &c.  fee  my  Preface   there- 
upon,) and,  in  order  that  it  may  be  deftruftive  to  the  Souls,  as  well 
as  the  Bodies  and  Property,  of   the  wretched  Subjefts,  (as  I  have  al- 
ready fhewn,)  let  us  fuppofe  that  ample  provifion  is  made  therein  for 
the  EJlabliJhment  (not  the  mere  Toleration)  of  downright  Idolatry 
and  Image-Worjhip  !  for  the  Toleration  of  the  moft  notorious  Exor- 
XlSMs   (**  Exorctjmui  Aqua  \''' —  '^  Exorcijmum  Salis."  -r-  **  Ex- 
.*'  orcifo  te,    cieatura   Salts  ;'*  —   fee    the    Miflal)    and   spirituai 
WiTCHCR/.yT  !     In  ihorr,  let  us  fuppofe  that  fuch  an  Aft  provides 
for   the   Eliabli/hment   of  that  adulterated  Religion  which  has  long 
been  perplexed  with  all  the  Enthufiafm  of  heathen  ignorance,  (lovg 
Prayers^  'vatji  Repetitions,  "   as  the  Heathen  do,'' ).    and  bears  the  moft 
apparent  marks  of  Antichiiji,  infomuch  that  we  might  be  certain,   at 
.leaft,  who   was  the   firft  jpiritiial  Inftigator  and  Promoter  of  fuch  a 
Bill,   though   the  bodily  Propofer  pf  it  fiiould  be  lucky   enough  to 
remain    undifcovered  !     Who  fhall  prefume  to  fay,  that  any  Poiver  m 
Earth  (whatfoever  weak  and  ignorant  men  may  think  of  the  Omnipo- 
tence  of  Parliament)  has  Authojity  or  Right,  either  to  cftablifli  fuch 
notorious  fpiritual  Abominations,  or  to  render  lawful  fuch  grofs  Ini- 
quity and  palpable  Injullice  ! 


iC 
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THE  Judges  in  England,"  though 
Lord  Coke  himfelf  (even  the  author  of  the 

former 

ing,  (from  **  the  fearful  end  of  thofe  two  time-fervers, 
**  Dudley  and  Empfon,")  that  fuchanaflive  obedience 
would,  perhaps,  endanger  their  onvn  necks  I  For  fuppofe, 
2dly,  that  fuch  an  Ad  was  to  be  decked  with  the 
moft  flattering  title  ;  let  us  call  it,  for  inftance,  «*  An 
**  ASlfcr  the  'RETT  B.?.  KEG  VL  AT  I  KG  the  gC'Vernment**  of 
any  particular  province  ;  or,  3dly,  let  it  be.  called 
"  JttJa for  THE  MORE  IMPARTIAL  ADMINIS- 
"  TRATION  OF  JUSTICE,  in  the  cafes  tf  Perfcns 
**  quefioned for  any  ads  done  by  them  in  the  Execu- 
tion OF  THE  Law,  or  for  the  Supprejfon  f  of  Riots  and 
TumultSy^  &c.  or,  4thiy,  fuppofe  fuch  an  injurious 
and  unlawful  A£l  (hould  be  intiiled  **  An  AB  for  making 

'*  MORE  EFFECTUAL  PROVISION  FOR  THE  GOVERN- 

**  MENT  of"  any  particular  province^  (^r.  yet,  if 
**  the  Pur'vienjo'^  (as  Lord  Coke  juftly  remarked)  of  any 
fttch  imaginary  Adls  Ihould  "  tend ^  in  the  execution^  con- 
**  trciry  ^x  DiAMETRo"  to  all  thefe  fpecious  pretences, 
fet  .forth  in  their  titles  and  preambles,  .by  eilablifhing 
^'  '1    rHr       principles 

»» 

•J-  Though  **  the  SuppreJJton  of  R'iits andTuir.uhf''''  is  here  Inc'udeJ 
as  one  of  <*  the  fair  pattering''  Pretences  in  the  Title  of  the 
above-mentioned  imaginary  A£t  of  Parliament,  yet  it  it  is  apparent 
that  the  loicked  A^  itjelf  woula  be  the  moft  effectual  method  that 
could  pofljbly  have  been  deviled  for  the  PfiOMOxioN,  inftead  «f 
"  THE  Suppression,  of  Ricts  and  "Tumults  ;"  for  which,  confe- 
quently,  none  but  the  Promoters  and  Makers  ot  fuch  an  unj'Jll  Law 
couid,  with  any  propriety,  be  eft?emed  accountable  i  fince  it  is  true, 
ev^ii  to. a  max'm,  that  "  He  makes  thk  Strike  (cr  "Tumult") 
"  tvbc  firji  offer.di^  —  "  ^1  primuta  feccat,  iV.e  fact:  rixam."  Prin. 
Leg.  et  yEquit,  p.  92. 
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former  cenfure)  has  ciA^^  them  widiout 

the  leaft  animadverfwn! 

The 

**  k  alfiered,**  the  feme  wQuld  maoifelUy  endanger  tht 
muAs   P  muft  repeat  «)  of'  amy  judges    di;at  vweis  iaff^ 
lirudertL  ettttttgh  to -cas force  thjem,  naiwiihfiaojding  tliat 
tSie  exprcfe  iiuthotity  of  ^/zzg^^,  Zor/it,  and  Cammm&^ 
&Ould  be  alledg>ed  as  rfieiT'fflffi«i«n:t  warrant;    bceaufc 
««  find  that  the  i><fe  Autboriiy  aiForckd  no  juftificatifCHi 
4ir  excufe   for  poor  Eropfon  and  Dudley,  in   a  fimilar 
ta^,  neither  did  the  GMnifideration  ot  t^eir  haviaag  aded 
h^  parliament aryi  Authomty  render  thear  wretched   fate 
more  pitiable  in  the  eyes  of  the  public  I     And  therr- 
Ibre  I  fmcerely  wifh  that  all  modern  Time-f^rnj&rs.  mary 
have  prudence  enough  to  form  (hy  that  plain  example) 
fcane  Eeafonable  judgement  canceroing  the  imaginary 
«  OmnipctMce  of  Parliament,*'*  which  cannot  infure  its 
wretched  votaries  from  the  moft  ignominious  punilh- 
ment  I  nor  fecure  even  t'he   Parliament   itfelf  irom  the 
juft  and  lafting  Cenfures  of  the  Sages  of  our  Law,  fuch 
as  Lord  CeJke,  for  inftance,  who  warned  them  in  ano- 
ither  place,  alfo,  exprefsly  upon   this  point :  —  **  £j 
**  colour  ofiuhich  Aiiy'  (fays  he,  meaning  the  faid  un- 
jull   Aa  of  II  Hen.  VII.)    ''  Jhakivg  this  FUNDA- 
«  MENTAL   LAW,"    (ihe  Law  of  Juries,)    «*  it  is 
**  not  credible  n.\}hat  horrible  Oppre^tsio-ns  «wt/ Ex- 
<*   ACTIONS,  to  the  undoing  of  infinite  numiers  of  people, 
'<  w^r^row/Tz/V/f//^/ Sir  Rich.  Empfon,  Knt.  ^rW  Edm. 
«*  Dudley,  Uc.   and,   upon  this  UNJUST  and  INJU- 
^<  KIOUS  ACT,  (as   commonly   in  like   cafes  it  fuUeth 
«'  out,)  a  neiv  Office  ijuas  ereaed,''    &c.     And   in  the 
rcxt  paragraph   he  adds,-—  **  And  the  FEARFULL 

"  ENDS 
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Tbe  Judges,  in  the  jjd  year  of  Queea 
Elizabeth^  who  gave  their  opinion  in  the 
cafe  of  Orurky  (57)  the  Irijhman^  are  the 
more  inexcufable,  for  their  Refohition  upon 
the  Adl  of  33  Hen.  VllI^  c*  23.  becaufe 
they  had  an  excellent  Example  fet  them, 
but  a  few  years  before  that  time,  by  two 
very  learned  and  refpedable  brethren,  the 
Judges  Wray  and  Dyer^  (together  with 
the  faid  Queen's  Attorney- General,)  con- 
cerning feveral  fimilar  ABs  of  ParliU'^ 
ment ;  which  Example  is  worthy  the 
moft  ferious  attention  oialljitture  Judges^ 
that  they  ir.ay  ever  be  careful  to  reftrain, 
by  a  kg/il  conftrudion,  not  only  the  faid 
Ads  of  King  Henry  VIII.    and  King 

Edward 

"  ENDS  OF  THESE  TWO  OPPRESSORS"  <fays 
ht)  **  JhouU  deurre  others  fr^m  covmiilthtg  the  like,  arid 
>^^  Jboidd  ADMONISH  PARLIAMENfS,  iinti,  in- 
**  Jieetd  of  thh  -ordinary  and  pretious  Tri&l  PER  LEGEM 
♦*  TERR^,  they  bring  not  in  fdi/oiitte  and fartial Trials 
*•  fy  £h/cr^ioK^*'  ed  Inft.  p.  51. 

(57)  Of  "  Ornick:'  See  3d  lull .  p.  Ji^  nrargia. 
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Edward  VL  but  all  others,  likewife, 
that  may  happen  to  be  equally  liable  to 
alter  the  free  Conftitution  of  the  realm, 
and  rob  the  fubjefts  of  any  eflential 
"  fundamental  Right ^  that  ought  to  be 
efteemed  unalienable. 

Judge  Dyer  himfelf  has  reported  the 
drcumftances  of  it.  He  informs  us  (58) 
that  "  Gerrarde,  Chauncelor  of  Ireland^ 
"moved  this  Queftion  to  the  Queen's 
'«  Counfel,  'oiz.  Whether  an  Earl  or 
*'  Lord  oi  Ireland^  who  commits  Trea- 

"  fon 

(5S)  ".  Gerrarde,  Chauncelor  de  Irelande,  move  cell 

"  queftion   al   Couniel  la  Roygne,  f.  fx  un  Countee 

««  ou   Seignior  de    Irelaitde,    que   commit  Treafon  in 

'    «  Jrelande  per  overt  Rebellion,  Terra  arraygne  et  mis  a 

««  fon  tryall  in  Engleterre  pour  le  offenfe,  per  I'eftatute 

,««  de  26  H.  8.    cap.  13.   —    32  Hen.  8.    cap.  4.  — 

\««  35  H.  8,  —  2  ou  5  Ed.  6.  II.  —  Et  fuit  tenus  per 

,**  Wray,  Dyer,  et  Gerrarde,  Atturney   General,  QUE 

**   IL  NE  POIT,  car  il  ne  poit  ha<ver  Jon  tryal  ia  PER. 

'**  SES  Peeres,  ne  per    ascun   Jury    dk  XII.  pur 

**  ceo  que  il  n\(i  fubje^  d^ Engleterre,  mes  de  Jrelande,  'et 

"  ideoh^  SERRA   SON    TRYAL.     Et  didum  eft, 

*«  que  le  ufage  la,  d' attainder  un  Peere,  eji  per  Parlia- 

"  ment,  et  nmy  per  Pares."  Dyer's  Reports,  p.  360.  b. 


"'tStiVy  6pe'ri  Rebellion,  flialf  1)'e  df^ 
"  faigned  and  put  to  his  Trial  i'n  6fi^^ 
"  litn/i,  for  the  offence,  by  the  Statiite 

«'  26  H.  viii.  c.  13.  —  32  s.  viri. 

**'  c.  4.  —  35   H.  VIII.  *—  and  2  and  c 

^^  Ed.  VI.  c.  1 1 .     And  it  was  maintain* 

^ ,      -      •  .  "  >       ,jj 

•*  ed,  by  PFray^  Dyer,  and  Gerrarae, 
^  tne  Attorney-General,  that  HE 
^  COULD  NOT ;  for  he  cannot  ha^e 
**  his  ^ri at  here  BY  his  Peers,  nor  by 
^  anV  Jury  of  12,  becaiife  that  he  ii 
*'  ;7p/  a  SubjeSi  of  England ^  but  of  J;^^-* 
^  /^W^  and  therefore  his  Trial  (hall  be 
*^  there,"  GVl 

'I'helfe'  worthy  Laivyers  were  not  a- 
fraii,  if'  feems",  to  marntain  the  weigli^ 
of  a  I:E6aL  and  FUNDAMENTAL 
REASON  againft  the  combined  force  of 
FOUR  EXPRESS  ACTS  OF  PAR- 
LtAMEjMT!  Andfucb  areafon,  thougk^ 
it  had  been  advanced  only  by  a  fmgk 
"^lidgCy  or  even  by  a  private  ferfouy  is 

G  c  certain!]^ 
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certainly  of  much  more  weight  thart  the 
opinion  of  *^  all  the  Judges  in  England^** 
when  given  contrary  to  reafon^  or  againft 
the  tenor  o(  any  fundamental  Law. 

I  never  heard  that  this  Reafon^  affign* 
ed  by  the  Judges  Wray  and  Dyer  and  the 
Attorney-General,  againft  the  force  of 
the  faid  four  A5ti  of  Parliament y  has 
ever  been  queftioned  or  difallowed  as  in- 
fufRcient  in  the  cafe  of  an  Irip^  Peer  i, 
and  therefore  a  fimilar  reafon  rs  certainly 
a$  efFedtual  in  the  cafe  o(zny  private  Irijh 
SubjeSty  whofe  crime  is  parallel',  becaufe^ 
truefufiiceis  equal  xn  all  her  ways,  and  has 
no  refpeB  to  perfons.  (59)  For  the  fame 
Law,  which  entitles  the  Nobleman  to  a 
Trial  by  his  PeerSy  (60)  fecuies  alfo,  to 

every 


•t     •. 


(59)  "  ^"t  if  ye  have  re//>e^  topetfons,  "SrE  commit 
"  Sin,  ctnd  are  connjinced  of  the  La<w  as  Transgres* 
**  S0R«."  James  ii.  9, 

(60)  **  Per  pares  fuosy**  (Magna  Charta,  C.  14.)  Or 
•*  per  legaU Judicium  Parium  suorum,*'  lb.  c»  29, 
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every  other  perfon,  his  parallel  Right  to 
a  i^gat  impartial  T'ria/y  by  a  'Jury  of  hone  ft 
iiMaptionable  NEIGHBOURS :  (6 1 )  for 
a  Trial  tain  ncitner  be  efteemed  legal  or  int' 
partial^  if  the  Jury  are  not  impannelled  in 
THE'^  NEIGHBOURHOOD  where  the 
offence  was  committed;  (62)  unlefs  we 
may  except  the  fingte  cafe  beforemention- 
ed,concerningtreafonable  pradUces  againft 
this  Kingdom^  carried  on  by  a  Britifli 
Subjedl  in  the  dominion  of  a  foreign 
prince^  where  the  Crown  of  England  bath 
no  jurifdiSicn:  but,  in  all  other  cafes 
whatfoever,  the  Trial  by  a  Jury  of  Neigb^ 
hours  to  the  FaSlis  the  unalienable  Right 
of  all  Briti(h  Subjedls,  according  to  the 

C  c  2  ancient 

(5i) — **  Per  facramentum  {5rol)orum  et   legalium 
«*  hominumDEVICINETO."  Mag.  Charta,  c.  14. 

(62) **   Jufticiarii  per  Breve   Regis    fcribuiit 

.*«  vicecomiti  comiiatus  IN  QUO  FACTUM  ILLUD 
**,  FIERI  SUPPONITUR,  quod  ipfe  venire  faci^t  co- 
**  ram  eifdem  jufticiariis,  ad  certuiji  diem  per  eos  li- 
**  mitatum,  duodecim  probos  et  legates  homines  DE  VI- 
*?  CINETO  ubi  tllud  fa6lum  fupponitur  \  qui  neutram 
*'  pardum  lie  placitantium  ulla  affinitate  attingunt*'* 
Fortefcue  de  Laud.  Leg.  Ang.  c.  25,  p.  54.  b» 
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a;ijcient  Law  of  the  Land:  joay,  tHis 
particular  mo'^e  of  Trial  is  fo  infeparably/ 
annexed  to  the  L^w  of  the  Land^  that  it  x^' 
{ometirpcs  expreffed  and  known  by  that; 
general  term,  ''  the  Law  of  the  handj^ 
(Lex  T'erra,)  as  if  there  was  no  othcjr 
Law  of  the  Land  but  this  one:  which 
erpphatical  expreffion  fufEciently  proves 
that  this  particular  Law  for  th^  Mode 
of  Trials  isih^frji  and  mojl  efential  LaM 
qftbe  Conflitution ;  for,  otherwife,  i^  could 
^ot  be  entitled  to  fuch  an  eminent  and 
peculiar  diftinfitiop,  in  preference  to  ^\\ 
the  other  excellent  Laws  of  the  Lard\  an4 
confeguently  this  principal  or  fundamental 
laaw  is  fo  neceiTarily  implied  and  compre^, 
trended  in  that  general  term,  *■  the  Law 
\y  of  the  Landy'  that  the  latter  rr^ay  be 
confidered  as  entirely  fubverted  and  over-' 
thrown^  whenever  the  former  is  chari^cd 

oxfet  afde\  for  ^Ifublafo  fundavacnto  cadit 
^}  opus,"  Jenk.  ^ent,  ic6. 

In 
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t^,  '*  the  J^f^w  of  ibe  Lan4''  fe^ois  to  h& 
iflteotipned  jn  this  p^p^Jjar  jTenf?:  *'  iV^i: 
**  ^/^r  ^f^/?/  ikimusy  nee  fup^r  eiim  mitU'^ 
*'  mu^y^ifip^r  legale  j^difi^in  parium  fuo/^ 

**   rv»f,   Vel  PER  ^^GEM  TERRu^."    Lord 

Gpke  irefers  us,  "  j^r  tpelri^efenfe  qriide:fpQ^ 
*5 7?^//?^  ofthfe  words ^'  to  ^^  the  Statute  o£ 
"  37  £d.  JH.  cap.  ^.''  (meaning  ph^pteyp 
the  i8th,)  ^^  where  the  wprcjs,  ^jf  /j6j 
'\  fj(fW  of  the  ^^J^Jjf'^  (fays  he,)  "  arg 
^'  rendered,  without  due  procefs  of  law,* 
&c,  which  he  farther  explains,  towards 
the  exnd  of  the  fan^e  fentence.  —  "  That 
f«  is,"  (fays  he,)  "  by  indiBnient  or ^re- 
*^  fentment  of  good  and  lawful  men^  WHE?ii 
^*  SUCH  DEEDS  BE  DONE,  in  due  manner^ 
«  ^^  /^,  If^rit'Original  of  the  C^mmn^ 
^c  Law.'' 

Thefe  laft   arc  the  exprefs  wgrds  of 
aaotb.ei  A<^  of  Ed\y.  HI.  (vi^.  25  E.  Ill* 

^*  4-1 
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c?|!)'(63)  wlierein  they  arc  givei^  &%rf 
explanation  of  the  words,  "  by  the  Lans) 
^^  cf  the  Land,''  mentioned  in  thciGfeal; 
Charter.  And  the  Great  Charter  jitielf, 
as  well  as  this  particular  Aft,  and  niany 

c^her  excellent  A<!is   of  K.  Ed.  III.  is 

^    -    .t  '■  ■  ■'■  , 

e^prefsly  cited  and  confirmed  in  an  Aft 
of  the  i6th  Cha.  I.  c.  lo.  whereby  the 
":  due  Procefs  of  the  Law*  (or  "  the  or^ 
"  dinary  Courfe  of  the  LaWy*  fee  §.  v.)  \% 
again  re-eftablifhed.  In  oppofition  to  the 

unlawful 

(63)  **  Item,  Whereas  it  is  contained  in  the  Great 
^  Charter  of  the  Franchifes  of  England^  that  none 
*'  fhall  be  imprifoned,  nor  put  out  of  his  Freehold, 
«*  nor  of  his  Franchifes  nor  free  Caftom,  unlefs  it  be 
"BY  THE  LAW  OF  THE  LAND  :  It  is  accorded^ 
«*  aifented,  and  ftabliihed,  that  from  henceforth  none 
*'  fliall  be  taken,  by  petition  or  fuggeftion  made  to 
•'  our  Lord  the  King,  or  to  his  Council,  unlefs  it  be 
**  by  Ltd  lament   or  Pyefeiitment   of  his  good  and  lanxjful 

*'    People  OY   THE    SAME  NEIGHBOURHOOD  WHERE 

ff  SUCH  Dreds  be  done,  in  due  manner,  or  by  Pro' 
** .cejs  made  by  writ-original  at  the  Common  Law^ 
f*  Nor  that  none  be  put  out  of  his  Franchifes,  l^c,  un- 
«f  lefs  he  be  DULY  brought  in  anfwer,  and  forc:- 
/  judged  of  the  fame  BY  THE  COURSE  OF  THE 
**  LAW.  And  if  any  be  done  againft  the  fame,  it 
«  fhall  be  redrefled  and  HOLDEN  FOR  NONE/' 
%l  Ed.  III.  c,  4. 
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unlawful  authority  that  Had  been  ufarp^ 
ed   hy .  the   King,    Privy-Council,    and 

Star-Chamber.  i 

1^;^^^L'  ;3^:;  ■  * 

^^^**rhis  "  due  Prcce/s  of  the  Law^'  there- 
fore, can  be  no  otherwife  than  by  a  legal 
Jury  of  12  credible  men,  (64)  who  are 
Neighbours  to  the  Fadly  ^uA  unexceptionable 
to  the  parties  concerned,  according  to  the 
ancient  Cujlom  or  Law  of  the  Land.  (65) 
Aod  that  the  fame  is  alfo  2l  fundamental 
and  efential  Right  of  the  Subjedl,  every 
man,  who  pretends  to  doubt  of  it,  may 
v^.:  be 

(64)  — —  "  In  prefentia  duodecim  fide  dignorutn 
«t  virorum  FACTO  VICINORUM,  de  quo  agitur, 
««  et  circumftantiis  ejus :  qui  et  nofcunt  corundem 
«<  teftium  mores,  maxime  fi  VICINI  ipfi  fuerint  nof- 
«*  cunt  etiam,  et  fi  ipfi  fint  credulitate  digni,"  fSc 
Fortefcue  de  Laud.  Leg*  Ang.  c.  28,  p.  64.  See  alfo 
the  25  and  26th  chapters  of  that  excellent  little  book. 

(65)  **  Item  per  antiquam  Ltgemt  et  confiietudinem 
**  Regni,  omnes  exitus  quze  emergent  in  aliqua  Curia 
^  de  Re^drdd  infra  Regnum,  nifi  pauci  de  quibus  non 
•*  eft  hie  neceflie  tradlandum,  debet  triari  per  xii.  li- 
««  beros  et  legales  homines  DE  VICINETO,  ^c. 
**  qui  nulli  partium  ulla  affinitati  attingent."  D06I.  & 
Stud.  c.  7.  p.  26  b. 


m  fnfofiSa  By  We  fieMii  of' hii  m 
^iafii  if  M  ¥i\\  6Aly  kke  tM  tr'crtibfe, 
fdr  a  moment,  to  fuppofe  hinifelf  m  futtt" 
a  fituation,  (through  the  felfe  accufations 
w  his  enemies,)  that  nothing  but  an  im^ 
partial  Trial,  by  a  Jury  of  Neighbours^ 
^X^I1  a:cquainted  with  him  and  his  eafei 
ixA  the  malignity  of  his  aecufers^  ea» 
^ffifaly  fave  him  from  deftrudicJti !  kvA 
/arther,  it  is  apparent,  that  the  faid*^^^^ 
"  Procefs  of  the  La^^'  by  a  Jury  de  vi^ 
cineto^  is  now  become  an  unalterable  part 
of  the  Conftitution,  and  muft  ever  remain 
in  force,  not  only  againft  all  contrary 
Refoluthns  afiid"  Opinidni  of  t})e  Judges ^ 
(fuch  as  I  have  mentioned,)  but  even 
^aitift  the  ejtptefs  aMdrltf  of  a'n;^  Kdi  of 
parliament  that  happens  (inadvertently)^ 
toKavS  beefi  viiiit  to  the  cdhffafy,  Be*-' 
caufe  all  fach  mufl:  neceffarily  "  BE 
^  HOLDENFOR  NONE,"  accorcting 
to  tfee  42.  Ed.  HL  c;  i.whicfe  is  tiitdt' 

-  hf\ 
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by  Judge  Jenkins  for  that  purpofe :  (66) 
and,  though  it  may  be  alledged,  againft 
the,  authority  of  this  Aft  of  Parliament, 
that  another  A 61  may  unbind  what  it  has 
bound,  according  to  the  maxim,  "  eodem 
**  modo  quo  quid  conjlituitur^  eodem  modo 
**  dijfohitur  ;''  yet  a  due  confideration  of 
this  very  maxim  will  afford  us  a  fubftantial 
argument  to  the  contrary  :  for,  at  the 
^  time  the  faid  Ad  was  made,  (viz,  in  the 
42  Ed.  ill.)  the  Great  Charter  h^d  been 
exprejjiy  confirmed  by  many  Parliaments^ 
not  only  in  the  reigns  of  that  noble  king*s 
anceftors,  but  ahb  by  at  leaft  TWELVE 
preceding  Parliaments  (67)  even  in  his 
own  glorious  reign  >  fo  that  the  Parlia- 
ment, in  his  42d  year,  had  certainly  fuf- 

D  d  ficient 

(66)  Jenkinfius  Redivivus,  p.  6^. 

(67)  And  Parliaments  at  that  time  were  preferved  in 
purity  and  independence  by  a  'very  frequent  renenval  of  TUf^ 
POPULAR  Representation,  'z/Zr;.  "  e'very year  onccj 
•*  and  MORE  OFTEN  //  (there  was)  need,''  &c. 
tvhich  I  have  already  proved  in  pages  160  to  170  of 
this  Declaration  ;  fo  that  there  was  not  then  the  l^ft 
room  even  for  the  h^xt  fufpicion  of  undue  influence  \ 
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jBcient  Authority  to  add,  to  therr  confir- 
mation of  the  Charters,  that,  *'  /^any 
"  S  T  A  T  u  T  E  /^^  made  to  the  contrary^  that 

^^  f.Hlll    be    HOLDEN     FOR    NONE."        Aud 

.>  the  reafon  is  plain  ;  for  no  Statute  what- 
ever (eodem  modo  conflkuitiir)  is  ordained 
^y  fo  great  Authority  as  that  which  Mag- 
na Charta  has  at  length  acquired,  by  the 
^xprefs  confirmation,  from  time  to  time, 
of  fo  many  different  Kings  and  Parlia- 
ments:  (68)  The  wifdom  of  ages  has 
made  it  venerable,  and  ftamped  it  with 
an  authority  equal  to  the  Conjtitution 
itfelf,  of  which  it  is,  in  reality,  a  moft 
effential  and  fundamental  part  ^  fo  that 
any  attempt  to  repeal  (69}  it  would  be 

treafo0 

{6'6)  In  the  time  cf  Sir  Edward  Coke  the  Charters 
had  been  exprefsly  confirmed  by  THIRTY-TWO 
DIFFERENT  PARLIAMENTS,  as  he  himfelf  wit- 
nelTes  in  the  Proeme  of  his  2d  Inllitute  :  **  The /aid 
**  2  Charters^''  (fays  he)  *'  ha've  been  conjii'med,  ejia^ 
**  biijhed,  and  commanded  to  he  put  in  execution,  hy  t,z  fe*' 
'  *  i'e)-al  JS}s  cf  Parliam&nt,  *  * 

(69)  Though  fome  particular  articles  of  Magna 
Chana  are  indeed   rendered  ufelefs,  at  this  day,  by 

fubfcqueht 
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trcafun  to  the  ftate  !  This  glgxipus  Cli^^- 
ter  miift,  therefore,  ever  continue  unre- 
pealed :  and  even  the  articles,  which 
feeni  at  prefent  ufelefs,  muft  ever  remain 
in  force,  to  prevent  the  Oppretjions  and 
Prerogatives^  there  named,  from  being 
extended  beyond  certain  limits^  in  cafe 
the  fame  fhould  ever  hereafter  be  revivecj. 
No  fingle  Ad:  of  Parliament  can  unbind 

D  d  2  or 

fubfequent  Statutes,   yet  this  affords  no  argument  a- 
gainft    the   general    fcability  of  the  Charter,  vviin  re- 
fpedl  to  its  main  obje6l,  the  Freedom  of  the  People. 
It  is  a  Charter  of  Liberties,  and   therefore  the  fufa« 
fequent   Statutes,    which    enlarged  thofe  Liberties^  (by 
annihilating    the     feveral    oppreflive     cuftoms    which 
are    mentioned    therein    and   limited     within     certain 
bounds,  as    Knights  Ser'vice,  Efcuage,  Vrards^  and   Li- 
<vertes\   &.C.)  cannot  be  faid  to  operate  againj}  the  Char- 
ter, but  rather  in  aid  of  it  ;    for  though  the  faid  op- 
preflive Tenures  and  dangerous  Prerogatives  are  per- 
mitted by  the  Charter  in  a  certain  degiee^  yet   the  ap- 
parent  intention  of  the  feveral  articles,  vvherejn  they 
are   mentioned,   was   not    to  ejlablijly,  but  only    to  re- 
Jlrain  them,    as  much   as   the    circumftances,   temper, 
and  prejudices  of  thofe  early  times  would  permit  ;   fo 
that   the  Statutes,  which  afterwards  entirely  removed 
the  oppreffion,  cannot  be  efteemed  contrary  to  the  pur- 
pofe   of  the  Charter,  becaufe  they  enlarged  thofe  j^i- 
berties   and   Franchifes   of  the  people,    to  which  tne 
Charter  iifelf  is  fo  apparently  dedicated. 
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or  remove  the  limits  here  laid  down  : 
nothing  lefs  than  the  fame  accumulated 
Authority y  by  which  the  Charter  is  now 
eftabliflied,  can  poffibly  fet  it  afide,  or 
any  part  of  it,  according  to  the  Maxim  be- 
fore recited,  "  eodem  modo  quo  quid  confli- 
*'  tuitur^  eodem  modo  dijfohitur  ;*'  for  no 
fingle  kOi  of  Parliament  *^  eodem  modo 
**  confiituitur^^    is  ordained  in  the  fame 
manner.  The  many  repeated  confirmations 
of  its  authority  were  a  work  of  ages ;  fo 
that  the  faid  authority  cannot  legally  be  fet 
afide,  unlefs  it  be  done  eodem  modo  quo  con-- 
Jlituitury  that  is,  by  the  repeated  fufFra- 
ges  of  as  many  Parliametjts  agaijijl  it  as 
have  already  expreflly  confirmed  it ;  and 
God  forbid  that  any  fuch  grofs  depravity 
and  corruption  (hould  ever  obtain  fuch  a 
continuance  in  this  kingdom,  as  to  ac- 
complifh  fo  great  an  evil  j  for  that  could 
not  be  without  a  total  national  reprobacy, 
dangerous  to  us,  not  only  in  this  world, 
but  alfo  in  the  next ! 

It 
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It  muft,  therefore^  be  obvious  to  every 
perfon,  who  duly  confiders  all  thefe  cir- 
cumftances,  that  the  Refolutions  of  "  all 
"  THE  Judges  IN  England,"  in  theca* 
fes  of Orurke,  or  Ornicke,  the  Irijhman^  and 
Sir  John  Perroty  were  contrary  to  a  FUN- 
DAMENTAL LAW  in  the  Great 
Charter y  and  confequently  ought  to  be 
«  HOLDEN  FOR  NONE,"  according 
to  the  exprefs  determination  of  the  Parlia- 
ment, in  the  42d  Ed.  IIL  c.  i.  (70)  and 
ought  to  be  ''  VOID  IN  THE  LAW 
«  and  HOLDEN  FOR  ERROUR,"  ac- 
cording to  the  fecond  chapter  (71)  of  the 

fame 

(70)  Viz.  «'  That  the  Great  Chatter,  and  the  Char- 
**  ter  of  the  Foreji  be  holden  and  kept  in  all  points ; 
"  and  if  any  Statute  he  made  to  the  contrary,  THAT 
"  SHALL  BE  HOLDEN  FOR  NONE." 

(71)  — _  *<  It  is  aflented  and  accorded,  for  the 
**  good  governance  of  the  Commons,  that  no  man  be 
"  put  to  anfwer,  without  Prefentment  before  Juftices, 
♦*  or  matter  of  Record,  or  by  DUE  PROCESS  AND 
««  WRIT  ORIGINAL,  according  to  the  OLD  LAW 
'♦  OF  THE  LAND"  (which  1  have  already  proved 

10 
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fame  excellent  Statute  j  becaufe  the  two 
Ads  of  Parliament,  of  the  33  and  35  H,  8. 
on  which  they  grounded  their  opinion, 
cannot  have  any  /?g*^/ force,  (notwith- 
ftanding  the  It  Ural  meaning  of  iht  gene- 
ral exprejiom  therein,)  when  applied  to  of- 
fences committed  in  any  country,  province, 
pr  colony^  whatfoever,  that  isfubjedto  the 
imperial  crown  of  Great-Britain  :  fo  that 
even  if  Ireland  had  been  "  efpecially  na- 
"  med^'  therein,  the  faid  Adls  would  have 
been  fo  far  from  binding  that  kingdom, 
(according  to  the  effed:  fuppofed  by  Lord 
Coke,  Judge  Vaughan,  Judge  Blackftone, 
and  others,)  that  the  very  naming  Ire- 
land,  for  fuch  purpofes  as  were  intended 
bv  the  faid  Acts,  would  have  rendered 
them  abjliutely  '^  null  and  void,"  and 
to  be  "  holden  for  none,"  becaufe 
they  wo.;id,  in   that  cafe,  have  been  di- 

redly 

to  fignify,  in  an  efpecid  manner,  the  Trial  by  a  Jury 
of  the  Vidnage)  ;  "  and  if  ANY  THING,  from  hence- 
**  forth f  be  done  to  the  contrary^  it  Jhall  be  void  IN 
♦*  THE  Law  and  bolden  for  Error,'* 
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reftly  contrary  to  the  Great  Charter  \ 
whereas,  at  prefent,  there  are  fome  par- 
ticulaF  cafes  (as  I  have  before  remarked) 
wherein  they  may,  perhaps,  be  allowed  a 
legal  force. 

Now,  though  what  I  have  already  re- 
marked will  probably  be  thought  ^fuffi- 
tiM  AnfWer  to  the  two  Refoluti'bns  "  of 
"  all  the  Judges  in  England ,'  cited  by 
Lord  Coke  as  precedents  againfl  the  Li- 
berties of  our  brethren,  thefubjedts  ofiRE- 
LAND,  I  am  neverthelefs  inclined  to  add 
one  more  teftimony  againft  the  faid  Rejb- 
lutions,  which  has  no  lefs  authority  than 
that  even  of  Lord  Coke  himfelf  (in  another 
part  of  his  writings)  againfl:  all  Jimilar 
Refolutions  and  Opinions  ( 

Let  him  now  bear  witnefs  both  againft 
the  faid  Judges  and  himjelf  I  » —  '*  And 
"  albeit  Judgements  in  the  King's 
S'  Courts"  (fays  he)  "  arc  of  high  regard 


*•  in 
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*«  in  Law,  and  judkia  are  accounted  as 
«*  juris-diBa^  yet  it  is  provided,  by  Ad 
<*  of  Parliament,  that  Many  Judgement  be 
«*  given  contrary  to  any  of  the  points  of 
««  the  Great  Charter  or  Charta  de  Forejia^ 
"  BY  THE  Justices,  or  by  any  other  of 
«  the  Kings  MinijlerSy  &c.  it  Jhall be 
«  undone  and  HOLDEN  FOR 
"  NOUGHT."  Proeme  to  his  2d 
Inftitute. 

If  Lord  Coke,  when  he  mentioned  the 
BINDING  Ireland  in  the  Parliament  of 
England,  "  by  special  words,"  (4th 
Inft.  p.  350.)  and  *'  by  being  especial- 
«^  LY  named/'  (Calvin's  Cafe,  7th  Rep. 
p.  447.)  had  meant  nothing  more  than 
what  is  clearly  proved  by  his  *'  one  ex- 
'•  ample  jor  all,''  beforementioned,  (viz, 
that  a  Reprefentation  of  the  Subjeds  in 
Ireland  ought  to  be  fummoned  to  the  £«- 
glip  Parliament,  whenever  "  an  A5l  of 
"  Parliament  pall  be  made  in  England'' 

Jefpecially) 
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(efjpecially)  **  concerning  the  Statute  of 
"  Ireland  J''  there  would  have  been  no 
eflential  difference  between  his  Opinion 
2nd  that  natural  yu/iice  for  which  I  con- 
tend :  bat,  alas  !  that  great  man  has 
confirmed  his  error  upon  that  fubjedt  in 
another  part  of  Cahins  Cafe,  (p.  446,) 
wherein  he  declares,  ''  that,  albeit  Ire- 
*'  LAND    was    a   dijiindf   dominion,   yet, 

**    THE       TITLE     THEREOF      BEING     BY 

'*  coNQjTEST,  the  fame,  ^^' judgement  of 
"  law,  might  by  exprefs  words  be  bound 
**  by  AS  of  the  Parltament  of  E?7gland** 
Here  he  has  luckily  given  us  another 
reafon,  which  leads  us  to  the  detedionof 
his  error.    —  ^'  Tef'  (fays  he)  '*  the 

"    TITLE      THEREOF      BEING     BY     CON-- 

"  QUEST,"  &c.  Now,  it  is  Very  re- 
markable, that  fo  many  of  the  moft  emi- 
nent law-writers  (hould  have  copied  and 
adopted  this  erroneous  opinion,  without 
examining  the  force  of  it  -,  as  if  the  autho- 
rity and  real  worth  of  this  learned  Writer, 

E  e  in 
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in  otlier  refpe(^s,  were  fufficient  to  render 
valid  a  mifiaken  and  groundlefi  argument! 
'Judge  Jenkins,  indeed,  has  adopted  the 
opinion  without  quoting  the  reafons ;  but 
Judge  Vaughan,  who  has  alfo  adapted  the 
opinion,    refers   us    exprefsly    to   Lord 
Coke's  reafon  againft  Ireland^  viz,  **  the 
^*  title  by  conquejir  —  "  That  it  is  a  con- 
"  QUERED  kingdom"  (fays  he)  ''  is  not 
^^  -doubted^    but  admitted    in    Calvin's 
**  Cas'e^  feveral timesy'   &c.  Vaughan's 
Rep.  p.  292.     And,  upon  theftrength  of 
this  reafon^  he  proceeds  very  confidently  to 
*'  determine  «;to  things  the  Parliament  of 
**  Ireland  cannot  doy'  and  to  give  inftances 
*''  ef  Laws    made    in  the  Parliament  of 
*^  England  binding  Ireland  5"  p.  293. 
of  which  neither  the  firft  (72)  nor  the 

fecond 


(72)  a  Law  concerning  the  Homage  of  Parce* 
ncrs,  called,  **  Statutum  Hibernia,^^  14  Hen.  III.  — 
**  Mr.  Cay"  (fays  the  Hon.  Mr.  Barrington)  **  very 
*•  properly  obferves,  that  *  it  is  not  an  Act  of 
**  Parliament,'  and  cites  the  old  Abridgement, 
«<  title  Homage*     He  allow*  it  a  place,  however,  in 

«•  his 
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ftcond  (73)  are  in  the  leaft  intitled  to  the 
name  of  "  Laws  made  in  the  Parliament 

E  e  2  ^'  of 

**  his  edition  of  the  Statutes,  not  to  differ  from  ht- 
**  mer  editors.  This^  in  fome  meafure,  gives  the  air- 
**  thority  of  Legiflation"  (fays  this  learned  Gentle* 
laait,  ironically)  "  to  the  King's  Law-Printers  :  and 
*•  yet,  if  fuch  an  ordinance  is  inferted  in  every  edition 
**  of  the  Statutes,  for  near  3  centuries  together,  by 
•*  printers  known  to  print  under  the  authority  of  the 
**  King's  Patent,  and  the  Parliament  permits  this  for 
•*  fuch  3  length  of  time,  it  becomes  a  queltion  of 
•*  fome  difficulty  to  fay  what  force  it  may  have  ac- 
^  quired.  No  fuch  queftion  fortunately  can  ever  a- 
**  rife  upon  this  Statute,  as  it  h  merely  ^»  RESCR.IP- 
'*^  Tuw  Pringipis  to  certain  Milites  (Adventurers^ 
**  probably,  in  the  Conqueft  of  Ireland,  or  their  Dcr- 
*♦  fccndants)  who  had  doubts  with  regard  to  the  Te^ 
'*  n-ure  of  lands  hoi  den  by  Knights  Service  and  de** 
••  fcending  to  Co-parceners  within  age,**  ^c»  Ob»- 
Tervations  on  the  more  ancient  Statutes,  p.  39. 

(73)  A  Statute  of  Nottingham,  called  **  Ordina- 
•*  natio  pro  Statu  Hiberniae,'*  17  E.  i.  —  Upon 
which  the  Hon.  Mr.  Barrington  remarks  :  "  It  is  very 
**  fingular"  (fays  he)  **  that,  though  this  Ordinance 
•*  hath  found  a  place  amongft  the  En^tjh  Afts  of  Par- 
**  liament,  the  Colledion  of /;-//2?  Statutes,  printed  by 
**  authority  at  Dublin,  begins  only  with  the  Ordi- 
**  nances  of  Kilkenny,  in  the  3d  year  of  Edward  rhe 
*•  2d,  There  can  be  no  doubt,  however,  that  this 
."  Law  extends  to  Ireland,  if  not  repealed  by  {bn^e 
**  /r//?'  Aft  of  Parliament  ;  as,  by  Poyning's  Law,  in 

*'  the 
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"  of  England,''  though  they   are  printed 
in  the  Statute-Books.  (74) 

Amongft 

"  t>ie  time  of  Henry    the  Seventh,  all  precedent  Eng- 
"  li(h  Statutes  are  made  to  bind  in  Ireland.''^  lb.  p.i  41 . 
Neverlhelefs  1  muR  beg  leave   to  obferve,  that  this 
is   neither  an  Englijh  nor  an  Irijh  Statute,  but  a  mere 
letter-Patent  of   the   King,  by  the  AJJmt    of  his  Coundl 
(though   it  might  be   dated,  perhaps,  during  the  fit- 
tings of  a  Parliament  at  Nottingham)  :  —  *'  Edward, 
«*  par  la   grace  de   Dieu,  Roy   Dengliterre,  Seignor 
"  Dirland,  cf/f.  —  a  toutes   ceux,    que  ceux  Letters 
*^'  ;verront  ou  oiront,  falutes.      Saches  que  a  le  men- 
"  dement   de   gulement   de  noftre  terre  Dirlande,    a 
•*  pluis  grand  peax  et  tranquill.  de  nollre  people  en  eel 
*«  terre  a  Notin.  as  odaves  del  St.  Martin,  l^c.  par 
«  ajfent  de  nojlre  Counfsll  illonques,''  &c.      This   is    not 
the  ftile  of  an  Ad  of  Parliament ;  neither  is  the  Aflent 
of  the  C0W2OT0?:  Couiicily  or  general  Council,  expreffed,  bat 
*inly  **  by  i^  ^^«^  of  ^^^  Council,"  that  is,  the 
Kin^s  Council,  which  is  always   underftood  to  fignify 
the  Privy-Council,  and  not  the  national  Council.     Be- 
fides,  the  King  exprefsly  calls  this  Ordinance,  "Our 
<*  Letters-Patent,"  and   witneffed  it  as  fucb,  in 
the  ufual  fcrm,  'viz.  "  En  tefmoignance  de  quel  chofe 
"  nous  avons  fait  faire  CESTES  NOUS  LETTERS 
**  OVERTES.     Done  a  Noiyngham  le   24  jour  de  AV 
«*  vembre,    Ian  de  nojire  reigne  dix  feprijme.^^     Secunda 
Pars  Veterum  Statutorum,  printed  ann.  1 5  5 5 ,  p.68  &  69. 

(74)  This  Teems  alfo  to  be  the  cafe  with  the  3d 
voucher  which  he  has  produced  for  his  afftrtion,  'viz, 
«*  la'ws  for  Ireland,    made   by  E,  3,    per  advifa- 

**  mentum 
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Amongft  the  modern  writers,  who  have 
likewife  tinfortunately  adopted  the  fame 

erroneous 


«*  mentum   Concllii    noftrl,'*    l£c.      That  is,    if  he 
meant  the   Laws  contained  in  the  Ordinance  of  that 
King's  31ft  year,  a;/z.    **  Ordinatio  fada   pro  Statu 
"  Terrae  Hiberniae  ;"    becaufe  this   Ordinance  is  no 
more  intitled  to  the  name  of  «  La'vjy  or  J^  of  Parliament  ^ 
than   the   two   former  ;    for,  long   before  this  period, 
the  necelfity  of  exprefling  the  AJftnt  of  the  Commons,  in 
order  to  render  an  Aft  njalidy  was  well  underftood,  as 
the  Hon.  Mr.   Bariington  remarks,    on  the    14th  <tf 
Ed.  III.      **  The  Statutes  nom:  begin  to  appear'''  (fays  he) 
**  in  a  neije,   and  tncre  regular  form  ;   &c.  ivhilji  the  Pre^^ 
"  amble y     in    every    instance,    makes  exprefs  men.- 
**  tion  of  the  Concurrence   op    the    Commons,** 
p.  218;  whereas   this  Ordinance  has  no  fuch  mention 
of  their  *'   CoNcuRRtNCE,"  but   only    the    ^J/ent  of 
the  Councily   that  is,  the  Afient  of  the  King^s  Council  — 
*'  de     affenfu    con/ilii     nojlri    or  din  an  da    duximus,^^     &C. 
whereas  the  Aifent  oi  x\iQ  great  Council  of  the  Nation  is 
cxprefled  in  very  different  terms,  as   I  have  remarked 
in  the  former  notes,  as  alfo  in  the  notes  on  pages  128 
and  129. 

But  if  this  learned  Judge  meant  any  other  Law-s 
**  for  Ireland,  made  by  Ednvard  III."  than  this  Or- 
dinance of  his  31ft  year,  (for  he  refers  us,  in  the  mar- 
gin, to  the  Parliament-Rolls  of  his  5th  year,)  yet  the 
fame  cannot  afford  the  leaft  proof  or  precedent  for 
binding  Ireland  in  England  without  Affent,  becaufe  I 
have  already  cited  ample  teftimony  that  the  Parliament 

of 
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erroneous  opinion  of  Lord  Coke,  the 
fearned  Judge   Blackftone  is   the  moft 

eminent,. 

of  Ireland  ia  thofe  days  was  frequently  fummoned  ta 
England f  fometimes  to  confer  with  the  Englijh  Parlia- 
tient,  a«d  fometimes  to  meet  the  King  and  his  Comiw 
ta  iri  diftiii^t  Seffions  of  the //•/}&  Legifla tare.  S«« 
fi^tfs  td  to  80. 

Hi's  fourth'  Vbuehet  addi?  lio  nkS^e  CtfhUrmatioft  tcf 
h'i'd  affetion  than  the  three  former  ;  for  though  ir  u 
Ji^i  ah  Aa  of  Parliament y  yet  it  cartliof  be  produced 
is  ^  precedent  for  BitHting  the  Irijh  Subj^^s  tvitboat 
fkeif'  Con/^nty  be'ifarwfe  \t  is  made  exprefsly  for  the  pur* 
^of#  of  ttfforcing  art  A6t  of  the  IriJh  Parliament y  "  Ef* 
i*  tAtutefait  in  la  terre  d^ Ireland  ;'*  and  therefore,  at 
th^  queAion  relates  only  to  the  carrying  the  faid  Law 
iftfd  €?xeGtftion,  which  is  properly  the  office  of  the 
%^^  ^rtd  his  Courts,  k  is  certainly  indifferent  whe- 
IKey  h^  is  ad^fed  therein  by  his  Privy-Council  or  by 
Itas  Cemnoii^Counal  of  England y  efpecially  as  the  lat- 
ter, in  the  cafe  before  tis,  were  {o  far  from  advifing 
.  fhe  KiA^  to  invade  or  alter  the  IriJh  Law,  that  they 
Coftftrm  it  iti  the  ftrongefl  terms  —  "  que  le  Mt  EJiatute 
•'  ePoife  EN  SA  ENTIER  FORCE,  et  que  bicn  et 
i*  duitnent  /(Sit garden  et  PLgiNEMENT  execute,  ^c. 

With  refp  eft  to  his  5  th  voucher,  referring  us -to 
-'<  the  late  ASis  made  in  1 7  Car,  I,"  &C.  it  would  be  very 
unfair  to  draw  from  thence  any  coticlufions  unfavour- 
able to  the  Privileges  of  the  IriJh  Parliament,  becaufe 
'ttr^t  was  the  fatal  year  of  the  pOpi{h  maffacre  in  /nr- 
tandy  when  the  Proteftarit  Subjeds  of  that  kingdom 
\fttt  almoft  univerfally  opprefTed,  and  all  Law  and 
Hegularity   overturned  by  the  open  Rebellion  of  the 

popifti 
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eminent,  and  therefore  demands  the  mod 

careful  examination. 

In 

popiih  party  :  fo  that  even  the  Parliament  of  Scotland 
(as  well  as'  the  Parliament  of  England)  thought  h 
right  to  take  the  affairs  of  /rf/^ff^/ under  ijbeir  CQj)|ir 
deration  at  that  unfortupate  juncture  ;  and  fent  two 
Commiffioners,  properly  inftrufted  by  the  States  of 
that  kingdom,  tp  jlre^t  with  the  ^nglijh  P^rli^imeot 
about  the  means  of  fuppreffing  the  Irijh  .Rebellion, 
Sir  John  Temple's  Hijiory  of  the  IriJh  Rebellion,  p.  '1-5^^ 
10158. 

But  notwithflanding  that  fome  A£ls  might  have 
been  made  in  the  17th  of  Charles  I.  without  the  Af- 
(ent  of  the  IriJh  Parliament,  yet  they  a^^ord  ?k>  evi- 
dence in  favour  of  that  opinion  for  which  they  are 
cited  by  the  learned  Judge  ;  for  IVfr.  MolyneuK 
has  proved,  by  the  r.epeal  of  thofe  very  A^s  of  i^ 
Cha.  I.  that  they  afford  an  argument  even  on  the 
other  fide  of  the  quefion,  viz,  **  that  the  Parliament  of 
*■  Irelai70  may  repeal  an  u^^  made  in  ^n^.land  in 
**  relation  to  the  affairs  of  Ireland,'*  p.  75. 

And  again,  with  refpedl  to  the  6th  and  laft  voucher, 
under  that  head,  (.'viz.  the  refoluiion  of  jhe  Judge's 
in  the  Exchequer-Chamber,  in  the  cafe  of  the  Mer- 
chants of  Waterford,)  it  by  no  means  relates  to  the 
quellion  in  difpute  ;  fpr  that  concerns  only  the  expo%- 
jtation  and  importation  of  goods,  and  the  IriJh  do  not 
pretend  to  conteft  the  Right  of  Great-Britain  to  the 
Dominion  of  the  Seas  ;  nor  do  they  deny  the  Power  of 
the  Britilh  Parliament  to  regulate  Commerce,  as  I 
have  before  remarked.  Now,  as  it  appears  that  not 
one  of  thefe  Precedents  is  fufficient  for  the  purpofe  pro- 

pofed> 
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In  the  introduction  to  his  Commenta- 
ries, p.  loi,  he  hath  delivered  his  fenti- 
ments  much  to  the  fame  effedt  as  the 
other  more  ancient  writers,  already  men- 
tioned. —  That  '*  no  A^s  of  the  English 
"  Farltamenty  fmce  the  twelfth  of  King 
"  John^  extended  into  that  kingdom,^' 
(Ireland,)    **  unlefs  it  were  specially 

"  NAMED,  or  INCLUDED  UNDER  GENE- 
"    RAL     WORDS,  fuch    aS     WITHIN    ANY 

*'  OF  THE  King's  dominions,"  &c. 
And,  in  page  103,  he  repeats  the  fame 
doctrine,  "  that  no  Ads  of  the  Englifh 
"  Parliament  made  fince  the  loth 
**  Hen.  VII.  do  now  bind  the  people  of 
*«  Ireland^  unlefs  specially  named 
"  or     included      under     general 

*'    WORDS." 

pofed,  and  as  we  cannot  doubt  but  that  fo  learned  a 
Lawyer  as  Judge  Vaughan  (as  I  have  before  obferved 
of  Judge  Coke)  would  feleft  the  moll  applicable  Pre- 
cedents that  could  be  found,  the  dodrine  which  he 
has  built  upon  thefe  infafficient  Precedents  muft  ne- 
celTarily  fall  to  the  ground. 
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**  WORDS."  (y^)  And  in  the  fame  para- 
graph he  affigns  the  very  fame  reafofi 
(drawn  from  tbe  Conqucfl  of  Ireland) 
which  had  mlfled  both  Lord  Coke  ^nd 
Judge  Vaughan  before  him.  "  And^  on 
**  the  other  hand,''  (fays  he,) '' //  Is  £ QiT AL- 
"  lY  CLEAR,  thaf^  where  Ireland  is  par  •- 
**  ticuIarJy  namedy  or  is  included  un-  ' 

**  DER  GENERAL  WORDS,  /i^f^'^r^  BOUND 

•'  by  fmh  Aclsof  Parttament:'  (thoug-fr 
1  hope  I  have  already  made  the  contraryi 
appear   equally   clear.)    "  For  thii^ 

Ff  ''follows' 

(75)  For  this  inclufi^i  Power,  ofGENERAL  Wo  k  ii5v 
]udg«  Blackrtone  refers  us  to  Lord  Coke's  12.  Rep.  i  ir, 
but  I  Ih'a'U  take  no  pains  to  refute  any  error  in  that 7^ 
CoUedio-noiVn  Reports,  "  which  are  'weil  knoivn^*  {^^T^ 
the  honourable  Mr.  Bairington,  p.  161)  **  not  to  he  of 
•*  equal  authority  nuith  ihofc  that  precede.^*  And  besides-; 
I  have  already  demonftrated,  (I  hope,)  in  my-  Com- 
ment on  the  Cafes  of  Orwh^  the  lrijh?nan,  and  Sir 
John  Perrot,  (as  alfo  by  the  clear  and  decifive  Refola- 
tion  of  the  worthy  Judges,  IVroy  and  Dyer,  and  the 
Attorney. General  Gerrard,  for  retraining  the  g^ n'e'- 
RAL  WonDS  of  four  expre/s  Acis  of  Parliament,}  tftat 
ail  fach  gttreral  Words,  in  Statutes,  muft  be  duly  re- 
ftraitwd^y  a  legal  Conjirudion,  if  the  Judges,  who  en- 
force them,  mean  to  avoid  the  Rifle  of  exemplary  pti- 
«iihment ! 
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^^  follows'  (fays  he)  "  frojji  the  very  na- 
*  *  ture  and  conjlitution  of  a  dependent 
'*  STATE  :  dependence  bemg  very  little  elfe^ 

"    but    an     OBLIGATION     TO     CONFORM 

"to  the  will  or  law  of  that 
"  superior   person    or   state    (76) 

"  Upon 

(76)  Th.tlrijh  do  not  pretend  to  deny  a  legal  Dependence 
on  the  fuperior  Siate  of  England,  for  they  acknowledge 
that   the  Sovereignty  of  their  Ifland  is  infeparabiy  an- 
nexed to  the   Crown  of  England,  of  which,  1  believe, 
I  have  already  quoted  fome  examples  :  but,  when  De- 
pendence \s  defined  (in  the  manner  Judge  Blackftone  re- 
prefentsit)   as   •'  ««  Obligation  to  conform  to  the  Will  or 
**  Lanxj  of  the  fuperior  Perfon  or  State,"  ^c,  it  ceafes 
to  be  a  legal  Dependence,  according  to  the  common  Lai/j 
and  Conjlitution  of  England ',  though  the   learned  Judge 
is  certainly  right  enough,  if  he  will  bepleafed  to  con- 
fine  his    Definition  of  Dependence   to    thofe   Countries 
where  the  civil  Lanv  prevails,  as  in  France  or  PruJJia  for 
inftance  ;    becaufe,  in    fuch  defpotic   Realms,  the  op- 
preiTed  People    feem,  indeed,    to  acknowledge   **  an 
**  Obligation  to  conform  to  the  Will  ov  Lanjo  of  they«- 
.**  perior  Per/on  or  State;''  and  the  learned  Commentator, 
if  he  meant  to  refer  to  the  Laws  of  fuch  enflaved  People 
as  thefe>  mull  certainly  be  allowed  to  have  delivered  his 
meaning  in  the  mcft  exprsjfinje  and  judicious  terms  that 
he  could  pofllbly  have  chofen  for  fuch  a  purpofe  ;  for, 
infpeaking  of  "  the  Will"  oi  **  that  fuperior  Perfon  or 
"  State"  to  which    he  fuppofes   ^^  an  Obligation  to  con- 
**  form"  l^c.  he  mentions  it  as  a  fynonimous  term  t© 

the 
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**  upo7i  which  the  ijiferior  depends.''     And 
then  he  immediately  adds :  **  The  original 

F  f  2  **  and 

the  word  "  Lanjo,^''  <vix..  "  Will  or  Lanv,^^  fays  he, 
that  is,  "  an  Obligation  to  conform  to  the  Will  or  Laiv 
'*  of  that  fuperior  Perfon  or  State,"  ^r.  which  is,  in- 
deed, a  moll  lively  defcription  of  the  dangerous  ««//- 
mitei^  Power  of  the  French,  Pruffian,  or  Imperial,  Ad- 
miniftrations  of  Government ;  for,  wherefoever  thefe 
two  words.  Will  an^L.wVy  are  confidered  as  iynoni- 
mous,  there  Z,«xu  mull,  of  courfe,  beany  thing  (be  it 
ever  fo  wicked  or  iniquitous)  that  the  Superior  pleafes; 
that  is,  in  Ihort,  "  ^od Principt  placuit  Legis  habet  Vi- 
«*  govern  /"  But  I  have  already  held  up  that  detellable 
Maxim  of  the  ci'vil  Lauj  to  the  view  of  my  Readers ; 
and  therefore  I  Ihall  now  only  remark,  in  general,  that 
neither  the  Laws  of  England  nor  the  Laws  of  Ireland 
acknowledge  any  fuch  Precept  as  the  fetting  up  the 
Will  of  a  Superior  for  Law  ;  or,  (what  is  the  fame 
thing,)  they  do  not  acknowledge  any  fuch  Hate  of 
**  Dependence''''  as  an  Obligation  to  conform  to  the 
"  Will  or  Law"  (thofe  fynonimous  Terms)  "  of 
•*  the  fuperior  Perfon  or  State^''*  l^c. 

Our  Laavs,  indeed,  acknowledge  the  King  of  Great- 
Britain  for  the  time  being  as  the  "  Superior*^  or  ffeaj 
of  both  Kingdoms  ;  but  the  **  Dependence,'*  which  is 
thereby  required  of  *'  /he  Inferior,'*  (whether  the  term, 
inferior,  be  applied  to  the  inferior  Kingdom  2is  fubordi- 
nate,  or  to  Perfons,  'viz.  to  each  Individual  as  a  Sub- 
jcQy)  in  either  cafe,  is  a  po'itic  or  legal  "  Dependence,'* 
and  not  abjolute  and  unlimited,  —  **  Principatu  namque 
"  nedu:'!i  R E g  A L  l ,  fed f/ politico,  ipfe  fuo populo  dom~ 


**  natur** 
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^^  and  true  ground''    (fays  he)  ^^  of  this 
*'  Superiority^  m  the  pre jeijt  cafe ^  is  what 


"  we 


^^' neiiur"  The  L^wg  leave  no  rodm  t'o  fuppofe  that 
ithere  is  **  an  Obligation  to  (onform  to  the  WiLL  or  Law** 
(if  the  latter  has  no  other  foundation  than  the  Wiil)  **  (J 
**  that  Jupefior  Perfofi.^*  **  hiamnon pottfi  Rex  Angl'ne  a'» 
**  LIBITUM  suuM  heg£s  muiare  Regni  fui.  Principaiu 
ff  namque  nedum  regal  i ,*'  ^r .  as  abo  ve.  (Fortefcue  de 
Laud.  Leg,  AngHse,  c.  9.  p.  25  b.)  And,  if  even  the 
K-ivgi  Power  is  not  /v^a/,  but  politic  and  limited^  (which 
the  fame  learned  Writer,  Chancellor  Fortefcue,  has 
clearly  proved  in  a  diftin<9:  Trad,  exprefsly  on  that 
iubjeft,  intided,  **  The  Difference  beiween  abjolutt 
*'  and  /;W/^<2' Monarchy,")  much  lefs  can  the  King's 
SubjeBs  be  faid  to  exercife  a  **  So'vereign^s  legijlati've 
♦*  Fo^er"  (i.  Com.  p.  loi)  over  any  Nation  or  Peo* 
pie  whatfoever,  that  have  no  fhare  in  the  faid  Power 
by  a  due  Reprefentation  of  their  own  coUedive  body  : 
for  the  fcuereign  Majejiy  of  the  People  ought  niever  to  be 
exerted,  except  in  their  own  neceffary  defence,  or  to 
maintain  the  natural  Rights  and  equitable  Privileges  of 
Mankind,  againft  Tyrants  and  OpprefTors,  for  the 
good  of  Society  in  general,  through  that  difmtereAed 
evangelical  Prineiple,  **  Good-<voill  tonvards  men.^'  But 
when,  en  the  contrary,  any  particular  Nation  or  Peo* 
pie  exerts  that  **  Jo'vereign  legijlati've  Ponder"  to  deprive 
another  different  Nation  of  their  natural  Rights  and  Li" 
hrtlesj  they  no  longer  deferve  to  enjoy  their  ovjn  j  and, 
indeed,  dia/ine  Justice  will  inevitably  overtake  them 
iooner  or  later  ;  for,  as  the  crimes  of  individuals  will 
furely  be  punilhed  with  perfonal  condemnatioti,  fo  na* 
tienaljins  muil  feei  the  additional  Weight  of  temporal 

national 
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"  'me  ufually  cally  though  fimewhat  im- 
"  PROPERLY,''  (very  '*  improperly" 
indeed,)  "  the  Right  of  Conquest  :" 
§f^.  Now,  I  moft  heartily  join  with  him 
in  his  application  oi  the  adverb  "  impro- 
"  PERLy"  to  the  words  which  follow, 
viz.  "  THE  Right  of  Conquest," 
whenever  it  is  mentioned  as  a  reafon  to 
juftify  this  claim  or  imaginary  right  of 
binding  the  people  of  Ireland^  either  by 
being  ^^  fpecially  named  or  included  under 
<«  general  wordh\'  for  1  hope  I  fhall  con- 
vince that  learned  gentleman  himfejf,  as 
well  as  the  reft  of  my  readers,  before  I 
conclude,  that  *'  the  Right  of  Con- 
**  quest"  \^  not  ^^  the  original  and  true 
"  ground'"  of  any  fuch  ^^  fuperiority^  in  the 
"  prefent  caje^'  as  he  fuppofes  j  but,  on 
the  contrary,  that  it  feems  rather  to  have 

been 


national Retrihuiion  \  which,  I  truft,  I  have  demonllra- 
ted  in  a  little  Trad,  intetided  fometime  or  other  for 
Publication,  intiiled,  '*  '^he  La'w  of  Retributicn^  and^ 
**  in  particular^  of  God^s  temporal  Vengeance  on  Slaves 
♦«  holden:' 
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teen  ^*  the  original  and  true  ground''  of 
all  the  dangerous  miftakes  which  have 
been  made,  upon  this  important  queftion, 
i)y  Lord  Coke,  Judge  Vaughan,  and  him- 
ielf:  for,  if  this  learned  gentleman  will 
be  pleafed  to  review  this  argument, 
founded  on  "  the  Right  of  Conquejiy'  as 
applied  by  himfelf  and  the  other  two  very 
eminent  Writers,  beforementioned,  to  the 
free  kingdom  of  Ireland,  I  truft  (through 
the  great  opinion  I  entertain  of  his  can- 
dour and  good  fenfe)  that  he  will  readily 
give  it  up;  for,  though  the  "  Right  of 
Conquejr  may  be,  as  lie  fays,  "  a  Right 
allowed  by  the  Law  of  Nations,  if 
not  by  that  of  ISIature^'  (that  is,  in  fome 
particular  cafes,)  yet  it  certainly  is  contra- 
ry both  to  "  the  Law  oj  Nations'  and 
^*  that  of  Nature^*  (to  which  he  has  ap- 
pealed,) that  *'  the  Right  of  Conqueff 
iliouid  be  pleaded  for  binding  the  Conque^ 
rors  thejnfelves,  or  their  Defcendants,  with- 
out their  Ajjentl  for  of   fuch  coniitl:  the 

greateft: 
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greatefl  part  of  the  landed  intereft  in  Ire- 
landy  at  this  day,  who  are  entitled  to  all  the 
Rights  and  Liberties  of  the  ancient 
CONQUERORS  by  inherit  mice  and  lineal 
defcent :  —  Titles  k  jtiji  and  facred,  that  t 
am  fure  Judge  Blackftone  will  never  per- 
fiftin  oppofing  them  ;  efpecially  when  he 
fees  hereafter  by  what  authority  1  make 
this  affertion :  Nay,  the  "  Right  of  Con- 
**  quejl''  is  fo  bad  a  plea  to  extenuate  the 
iniquity  of  exerting  any  fuch  oppreffive 
and  unlimited  power,  that  it  fails  in 
Reafon  and  in  natural  Jujiice^  even  when 
applied  as  an  excufe  for  oppreffing  the 
conquered ;  —  much  lefs  therefore  can  it 
affedl  the  Liberties  and  natural  Rights  of 
the  Conquerors  themfelves ! 

That  thefe  Liberties  and  natural  Rights 
of  the  conquerors  are  entailed  upon  a  ve- 
ry great  part  (if  not  the  moft  numerous^ 
at  leaft  the  moft  confiderable  in  point  of 
rank  ^nd  fortune)  of  the  prefent  inhabi- 
tants 


C  ^4  I 
tants  of  Irelandy  is  a  pointy  I  beiieve, 
which  cannot  be  contefted;  for  Judge 
Blackftone  himfelf  has  declared  in  a 
preceding  page,  99:  — —  "  T/w^  tbe  in- 
"  habitants  of  Ireland  are,  for  the 
"  MOST  PART  (77),  defcended  from  the 
"  English,  who  planted  it  as  a  kind  of 
**  Colony,  aft^r  the  Conqueft  of  it  by 
"  King  Henry  the  Second,"  S?c.  and  con- 
fequently  "  the  most  part"  of  thefaid 
Inhabitants  ought  to  be  confideredasftand- 
ingin  the  place  of  the  Conquerors,  rather 
than  of  the  Conquered -y  fo  that  if  the 
Reafon  affigned  by  thefe  three  learned 
men  has  any  weighty  viz.  that  fon^e  de- 
gree oi Juperioriiy  is  acquired  by  Right  of 
Conquejiy  itmuft  be  allowed,  that  *'  the 

"  most 

(77)  The  following  Kxtraa,  from  Sir  Wm.  PettyV 
Political  Survey  of  Ireland,  will  corroborate  this  juft 

Remark  of  Sir  William  Blackflone. '*  The  Britijh 

^*  Protellants  and  Church  have  three-fourths  of  all  the 
«<  Lands,  five-fixths  of  all  the  houfing,  nine-tenths  of 
««  all  the  houfing  in  walled  towns  and  places  of 
**  ftrength,  two-thirds  of  the  foreign  trade,"  irV. 
p.  27. 
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*'  Most  part"  of  the  faid  Inhabitants  ar<^ 
equally  intitled  to  it,  in  Right  of  their 

conquering  Ancejlors'y  for  it  would  be 
highly  injurious  to  deprive  them  of  their 
hej'editary  Privileges^  which  defcend  to 
them  from  the  adual  Conquerors  them- 

felves. And,   on  the  other  hand,  it 

would  be  equally  iinjuft^  isjicked^  and  ///z- 
politic^  to  make  any  partial  diftindlion 
between  them  and  the  defcendants  of  the 
conquered  Irijh^  who,  after  many  years 
ftruggle,  are  now,  at  laft,  happily  incor- 
porated and  blended  with  them  as  cnefree 
People  ! 

Having  now  examined  the  opinigns  of 
the  mod  eminent  Writers,  that  have  fa- 
voured this  Notion  of  a  Right  in  the  Bri- 
tifh  Parliament  to  bind  the  Subjefts  of 
Ireland  "  when  efpecially  named,'  I  truft 
it  will  appear,  to  every  impartial  Reader, 
that  fuch  doftrine  is  fo  far  from  having 
any  real  foundation  to  fupport  it,  that  it 

G  g  is 
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i^  really  diametrically  oppbfite  to  fome  of 
the  moft  effential  foundatioJis  of  Law^ 
and  is  apparently  y^^^i^try?-!;^  of  one  of  the 
iirft  principles  of  the  Britiih  Con[iitution  I 
fo  that  it  will  be  needlefs  for  me  to  take 
notice  of  any  thing  that  has  been  faid  to 
Xht  fame  purfofe  hy  inferior  Writers,  or 
by  the  Editors  or  Colledors  of  Law  Dic- 
tionaries, &c,  who  have  only  quoted  thefe 
great  authorities,  which  I  have  already 
denionftrated  to  be  erroneoiu ;  and  I  may 
therefore,  I  hope,  be  now  allowed  to 
repeat,  with  double  fatisfadtion  and  cer- 
tainty, what  I  before  afferted  only  upon 
general  Principles  in  the  firft  Part  of  this 
Declaration,  W^;.  that  '^^  the  true  co?iftifU' 
"  tional mode  of  conn^CTi^G  Britijh  Do- 
**  minions,  that  are  otherwife  feparated  by 
'■'  Nature,  is  demonjireted  by  the  ejia- 
"  blijJded  example  of  the  union  of  Great 
"  Britain  and  Ireland,  which  by  long 
^*  experience  has  proved  to  be  fifficiently  ef-, 
^' fc^ualy'  p.  2 J. 

But, 


[       227      ] 

But,  notwithftanding  that  I  have  al- 
ready been  led  to  a  tedious  length  of  ar- 
gument by  the  neceffary  examination  of 
fo  many  authors,  I  muft  beg  leave  ftill 
to  add  fome  general  remarks  upon  the 
above-mentioned  groundlefs  argument, 
drawn  from  the  PJgbt  of  Conqueft ;  for 
Judge  Blackdone  has  been  equally  un- 
guarded in  \vhat  he  has  1^ id  dov/n  con- 
cerning the  American  Cdcnies  in  p.  107, 
of  the  fame  volume,  where  he  has  made 
a  very  improper  ufe  of  this  fame  mifta- 
ken  notion  about  the  Right  of  Conqueft. 

'*  Our  American  Plantations''  (fays  he) 
**  are  principally  of  this  latter  fort,"  [vix, 
conquered  or  ceded  countries,  of  which 
be.  was  treating  in  the  preceding  {^w- 
tence,)  "  being  obtained"  (fays  he]  ^^  in 
*/  the  laft  century,  eirher  by  Plight  of 
"  Conquest,  and  driving  out  the  Na^ 
"  fives ^  (with  what  natural  Juilice  I 
[' Jhall  not  at  prefent  enquire s)  cr  by  Trea* 

G  0   2  **  ties. 
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^*  ties.  And  therefore'  (fays  he)  *'  the 
"  Common  Law  of  England,  as 
^^  fud\  has  K(9  ALLOWANCE  cr  authority 
*'  there  ;  they  being  no  part  of  the  mother 
**  Country^  hut  diftinB  (though  dependent) 
*^  Dominions.''  But,  when  he  reconfideis 
this  part  of  his  wprk^  I  truft  he  will  al- 
low that  the  CoxMmon  Law  of  England 
is  principally  founded  on  Reafon,  natural 
Jujlice^  and  the  eternal  Laws  of  God -y  and 
confequently  all  that  part  of  the  COM- 
MON LAW,  which  arifes  from  theje foun- 
dations, MUST  HAVE  ^'  allowance  ot^ 
**  authority"  not  only  there  (viz.  in  the 
Englifli  Colonies)  but  every  where  elfe, 
if  the  unjuft  pretenfipns  of  Tyrants  were 
to  be  duly  reftrained  by  Law  and  Equity  : 
and,  with  refped:  to  the  remaining  part  of 
the  COMMON  LAW,  confifting  in  an^ 
cient  and  approved  ufages  and  cujlomsy  pe- 
culiar to  Englijh  SubjeSs^  he  will  not  be 
backward,  I  truft,  to  grant  them  alfb 
**  allowance  or  authority  there^'  when  he 

is 
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is  reminded  that  thefe  conquered  Countries 
are  not  inhabited  by  the  conquered  People^ 
but  chiefly  by  Britifi  SubjeBs,  facceflbrs 
to  the  Conquerors^  who  are  entitled  by 
Birth-right  to  the  Comjnon  Law  of  Eng-^ 
landy  and  every  other  privilege  of  Eng- 
Hfhmen,  quite  as  much  as  thofe  Eijglijb 
Subje^s  mentioned  by  him  at  the  top  of 
the  fame  page,  "  For  it  hath  been  held^* 
(fays  he,)  ■*  that  if  an  uninhabited  country 
"  be  difcovered  and  planted  by  Eng- 
«^LisH  Subjects,  ALL  THE  EN- 
*^GLISH  LAWS  THEN  IN  BEING, 
'''which  are  the  BIRTH-RIGHT  OF 
''  EVERY  SUBJECT,  are  immediately 
«  THERE  IN  FORCE."  i  Com.  p. 
107.  This  doftrine  is  unqueflionable; 
and  the  more  fo  becaufe  allowed  by  him- 
felf :  And  though  he  has  been  pleafed  lo 
add,  that  *'  this  muji  be  undei-fiood  with 
"  very  many  and  very  great  reftridlions  j" 
that "  fuch  Colonijls  carry  with  them  only' 
^^fo  much  of  the  Englijh  Law,  as  is  apj 

**  pJicablc 
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*•  plicable  to  their  own  fituatlon,"  &c. 
yet  it  muft  be  apparent  that,  if  they 
**  carry  with  them'  any  Laws  at  ally  it 
muft  be  by  virtue  of  their  natural  Right 
as  Eiiglijhmeny  whereby  they  are  certain- 
ly as  much  entitled  to  all\  (I  mean  all 
the  Englifli  Laws  that  were  in  being  when 
thefe  feveral  Colonies  refpedively  were  ef- 
tabli(hed;)  and  therefore,  though  they ufed 
(in  the  infant  ftate  of  each  Colony)  '^  cfily 
^^  fo  much  of  the  EngliJJo  Law  as  was  ap- 
"  plicable  to  their  own  Jituation^''  (and  it 
is  abfurd  to  fuppofe  that  they  would  ufe 
more,  whether  intitled  to  it  or  not,)  yet 
this  does  net  affedl  their  undoubted  Right 
to  the  whole ;  which  Right  defcends  to 
pofterity  and  fucceflbrs  in  the  fame 
manner  as  all  other  inheritances  \  it  be- 
ing, indeed,  their  ve?y  beft  inheri- 
tance {j%)\  And  Equity  furely  entitles 
the   increafing   Colonies  (continually   as 

occafions 


(78)  Judge  Blackllone  himfelfhas  called  it,   in  the 
tie  v«ry  Tame  page,  *'  the  Birth- Right  of  every  Subjed.''* 


[    231     3 

occafions  may  arife  from  their  Improve- 
ments) to  the  ufe  and  benefit  of  all  be^ 
neficial  Laws  which  were  in  force  at  the 
time  of  their  anceftors  emigration. 

That  thefe,  however,  "  muft  be  under- 
"  flood  with''  fome  ''  RejiriBlpm^'  can- 
not be.. denied; — as  the  Laws  of  "  Re^ 
"  'vemiey'  (for  inftance,)  which  the  learn- 
ed Gentleman  himfelf  has  mentioned: 
for  thefe  were  merely  local,  and  cannojt 
therefore  h^, legally  enforpe^  in  ;any  new 
Dominions  without  the  exprefs  AiTent 
or  Grant, of. the  Inhabitants  in  fuc^new 
Dominions,  the  fame  being  ab'folutely  ne- 
ceflary  to  give  them  a  local  efFedl  within 
the  faid  Dominions:  becaufe  nothing  but 
^^freeGrant  and  Ajjent  Qi\\i^  hihabitanfs 
a?id  Landholders  gave  them  force,  origi- 
?iall)\  even  in  the  Mother-Country  5  and, 
therefore,  nothing  but  the  like  authority 
(that  is,  the  free  Grant  oi  the  hihabi- 
tant^   upon  the  fpot^    wherever  "they  are 

introduced) 
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introduced)  can  poffibly  render  them 
iegaly  jujf^  and  bindings  in  any  other  part 
of  the  world  5  fo  that  it  muft  neceffarily 
appear,  that  no  new  acquired  Territories, 
fettled  by  Britifli  Subjefts,  can  legally  be 
taxed  by   Englifli    Ads  of  Parliament, 

nor  be  bound  thereby  in  their  internal 
Government  without  fuch  manifeft  in-- 
jujlice  and  iniquity  as  muft  neceffarily 
render  null  and  void  all  fuch  pretended 
Adls  5  for,  otherwife,  if  they  were  ad- 
mitted, they  would  render  all  the  tern- 
poral  hereditary  poffeffions  and  property 
of  the  Subjedls  in  the  Colonies  entirely 
uncertain^  which  is  one  of  the  moft 
odious  circumftances  in  the  eye  of  the 
Law  that  can  be  mentioned.  '^  ^odcer- 
"  turn  ejl retinendum  efl^  quod  incertum 
"est  dimittendum:  Nay,  y/W  incertum' 
"est  nihil  est:  This  is  the  cen- 
"  fure  of  Law  upon  all  the  Acfts  of  Men 
"  which  fall  under  the  judgement  of  the 
"  Law.     If  then  the  Law  fo  judge  of 

'Mhe 
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"  the  Adts  of  Men,  holding  them  for 
"  NOUGHT  and  voyde  that  are  incer- 
•'  TAiNE;  how  much  more  then  doth 
*'  THE  Law  require  certainty  in 
"  her  0W71  Acis^  which  are  to  bind  all 
**  Men?"  The  Liberty  of  the  SubjeB  a- 
gainji  the  pretended  Power  of  Impofitiom^ 
hy  W??i  Hakewil,  146 1. 

I  have  been  the  more  particular  (as 
well  here  as  upon  Orurke's  cafe  before- 
mentioned)  in  expreffing  the  neceflity 
of  retraining  the  Power  of  Parliament 
within  the  bounds  oiReafon^  Jufice,  and 
natural  Equity,  becaufe,  I  find,  it  is  too 
common  an  error  that  SiiiAcf  of  Parliament 
is  omnipotent^  and  that  whatever  is  or- 
dained by  Parliament  muf  he  Law,  with- 
out any  exception  of  Right  or  Wrongs 
White  or  Blacky  Uruth  or  Falfehood ! 
which,  God  be  thanked,  is  very  far  from 
being  triie,  though  the  learned  Commen- 
tator^   Judge  Blackftone,  upon  the  very 

H  h  fame 


{^mi^  -  poitUj  (the  Omnipotence  of  Parlia-^^ 
w^/^,^^  Ms  ^unguardedly  faid,  *'  True  it 
*'  isy  that  ivhat  the  Parliament  doth ^  no 
*'  Authority  upon  earth  can  undo ^  i  Com. 
p.  i6i.  But  that  worthy  Gentlemaa 
needs  only  to  be  reminded,  that  if  it 
jfhould  unfortunately  happen,  from  any 
overfight  or  mifunderftanding^  that  "  i^^i^^^ 
"  the  Parliament  doth''  is  in  the  leafi 
'  contrary  either  to  the  Laws  of  Reafon, 
Nature,  pure  MoraHty,  natural  Equity 
and  Juflice  ^    or  to  that  Bejievoknce  (79) 

and 

(79)  This  Be7t€'vokncey  or  due  Conjideration  for  the 
natural  Rights  of  all  mankind  is  properly  called  Jus 
Gentium,  the   La'w  of  Nations  ;*   which  univerfal  Law 

(as 

*  The  Law  'of  Nations  feems  to  be  almoft  banifhed  at  this  time 
iroxn.  Europe.     The  late  felonious  and   arbitrary    Divifion   of  Poland 
between  three  of  the  greateft  Powers  in  Europe  :  The  late   iniquitous 
attemjitsagainft  theantifnf  Republic  of  Venise  and   the   Swife  Can;- 
tons,  and  the  late  urjuft  Claims  upon  the  free  Cities   of  Dantzick, 
Hamburgh,  &c.  The  Robberies  and  horrid  Murders  which,  for  thefe 
ten  yearspaft,  have  been  committed  by  the  French  on  the  poor -wretched 
Inhabitants  of  the  little   Ifiand   of  Ccrfica,  upon  pretence  of  an  ««- 
lazc/iii  Ceiuon  of  Sovereignty  from  the  Genoefe  j  and  the  like   abo- 
minable Iniquity',  upon  the  like  falfe  pretence,  lately  carried  dn,  even 
by  the  Erg/ip  them.felves,  againft   the    poor  helplefs  Charibbs  at  St. 
Vincent's  :  —  are  melancholy  Proofs,  either  that  the   Europeans  in 
pfnerafare  moft  profoundly    ignorant  of  the  La'U' of  Nation:,  or  that 
they  are  fallen  into  a  ilate  of  ihe   moft   abandoned  Wickedccfe  and 
Proflig^.cy, 
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and   Confideration    which  we  owe,  aat 
only  to  our   brethren   and  eoaiUrymen', 

H  h  2  but 

(as  like  wife  all  the  other  Heads  abovc-iilen- 
tioned)  is  ncceffariiy  included  in  what  is  commbnly 
called  natural  Religion,  con  filling  of  the  primary  or 
eternal  Laivs  of  God  ;  and  whatfoever  is  contrary  to 
skiy  of  thefe  is  "  Malum  in'  se,''  which  n6  authority 
on  earth  can  make  lawful ;  (fee  note  in  p.  185  &  186.) 
and  men  qf  all  ranks,  and  in  all  places,  tnat  have 
Common  Senjey  are  naiurallj  qualified  td-  diftih'g-uifii 
whether  Laws  are  deficient  in  any  of  thefe  refpefts, 
or  are  contrary  to  Reafon  ;  for  the  Law  of  Reason 
is.  an  univerfal  Law  —  *'  Scribiturque  h2ec  Lex  /« 
'*  corde  cujuslibet  Ho  minis,  docens  eum  quid  a* 
"  gendum,  et  quid  fugiendum,*^  (for  which  the  learned 
Author  quotes  the  Epiftle  to  the  Romans,  chap.  2, 
and  then  proceeds)  **  et  quod  Lex  Rationis  in  corde 
**  fcribitury  idea  deleri  non  poteji,  nee  etiam  recipit  mutar 
*^  tionem  ex  loco  nee  teTKpore,  fed  ubique  et  inter  om- 
**  ne;s  Homines  Jer^vari  debet.  Nam  Jura  natu- 
**  ralia  immutabilia  sunt,  et  ratio  imtnutationif 
**  eji  quod  recipiunt  iSaturam  rei  pro  fundament Oy  que6 
\* f^mper  eadem  cf  et  ubique,''''  D06I.  et  Stud.  cap.  2. 
'Any  A^s  cf  Farliamenty  therefore,  which  are  contrary 
either  io  Nature,  to  Jufice,  to  Morality ^  cr  to  Bene^vo- 
l^ucjii*.  hz.  are  contrary  to  Reason,  (that  Ray  of-the 
^viae  Nature,  and  lupreme  Law,)  and  cpnfequentiyi 
a?e,  7/a//  and  'void^  being  mere  Corruptions,  (ircrrAf/^ 
t(lfi)  and  not  Laws  ;  for  '*  contra  eani''  (Rationem) 
**  non  fjl  prcsfcriptio  uel  appofitutn  flatutum  fi-oe  confue- 
''  .tudo  ;  et,  fi  cdiquafiat,  NON  SUNT  S TATUTA, 
'':ft-vs  Co'zfuetudims,  fed  CORRUPTEL^V  c^c. 
I>o£l.  el  Stud.  p.  5.  b.  <^^    .        • 
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but  alfo  to  our  brethren  of  the  univerfey 
by  the  ties  of  nature  ;  or,  2dly,  if  con- 
trary to  the  written  Laws  of  God;  (86) 
or,  3dly,  if  contrary  to  any  of  thtfundd" 
mental  Rights  and  Franchifes  declared  in 
the  Great  Charter;  (8 1)  or,  4thly,  if 
contrary  to  truth;  (that  is,  if  any  A61 
be  made  upon  partial  information  or 
groundlefs  fuggeftions,   which  (hall  have 

occafioned 

(8o)  "  Secundum  /undamentum  legis  Anglt<e  eji  Lex 
•*  DiviN-A,"  &c.  And  if  any  Adt  of  Parliament  is  in 
any  degree  contrary  to  the  di-vine  Lanv,  it  has  no  force 
in  the  Laws  of  England.  Suppofe,  for  inllance,  an 
Aft  of  Parliament  Ihould  be  made,  to  prohibit  or  an- 
nul the  marriages  of  any  particular  rank  or  order  of 
men  whatfoever  ;  the  fame  muft  necelTarily  be  cf- 
teemed  null  and  void  of  itfelf ;  becaufe  the  Princi/ile, 
attempted  to  be  eftablifhed  by  fuch  an  imaginary  Aft, 
is  fo  direftly  contrary  to  the  Laijos  of  God,  that  we  may 
fafely  rank  it  with  the  "  Doctrines  of  Devils;'*  (fee 
notes  on  pages  133  &134.)  which,  indeed,  every  Aft  of 
Parliament  ought  to  be  elleemed  that  is  in  any  de- 
gree contrary  to  the  holy  Scriptures,  (the  written  Laws 
of  God,)  or  contrary  to  Reaforiy  (the  eternal  Laiv  of 
God)  —  "  Etiam  Ji  aliquod  Statutum  effet  edi^ 
**  turn  centra  eosy  nollius  vigoris  in  legibui  Anglia 
**  eenferi  debet,'  &c.  Doft.  et  Stud.  c.  6. 

^  (81)  Of  this  I  have  already  given-fufEcient  exam- 
ples in  pages- 178  to  208. 
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oCcafioned  a  mifreprefentation  of  truth 

ill  the  recital  of  fadls^)  (82)  if,  in  any  of 
the fe  points,  it  fhould  unfortunately  hap- 
pen (I  fay)  that  *'  what  the  Parliament 
*'  dotU^  is  really  defedtive,  or  made 
contrary  thereto,  the  fame  ought  to 
be/'HOLDEN  FOR  NONE!': 
There  needs  *'  no  authority  upon  earth'*  tQ 
undo  what  is  Jo  done^  for  it  is  null  and 
void  of  itfelf,  notwithftanding  the  united 
authority  of  King,  Lords,  and  Commons! 
And,  whenever  any  Ads  have  been  thus 
inadvertently  or  too  haftlly  made,  the 
moft  honourable  method  of  getting  rid  of 
them  is,  by  the  fame  authority,  to  declan 

them 

(82)  '*  Confra  'veritatem  nihil  pqffiimus.^*  And  a- 
gain,  '*  Contra  veritatem  lex  nunquam  aliquid  per- 
**  mittlt."  2  Infl:.  252.  Plowden  has  reported  a  va- 
riety of  cafes  wherein  A£ts  of  Parliament  were  efl 
teemed  ^ucdd  in  Lanjj,  through  the  want  of  truth  in 
•.the  recitals  :  fee  pages  398  to  400.  —  **  Et  iffint 
'^Parliament  puit  mifprender  chofe,  et  Statutes  que 
**  MisREciTE  CHOSEs,  ct  font  rcfcrre  a  eux,  ser- 
•*  RONT  VOID,  et  null  ferra  conclude  per  eux.  Iflltvt 
•*  en  notre  principal  cafe,  le  ftatut  que  recite  le  plain- 
*'  tiiF  fuit  attaint,  et  confirme  ceo,  ou  en  fail  il  fie 
-  fuit  attaint,  SERRA  VOIDE." 
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tiem  null  and  voidy  and  not  merely  to  re-- 
f  eal  therriy  becatile  the  ktter  is'  not  a 
fufficient  reparation  to  injured  jujiice  and 
tfuth ;  for,  as  all  men  are  fallible,  it  is 
difirigenuous  and  highly  diflionourable, 
iri  any  man,  Or  body  of  men  whatfoeveri 
hot  to  acknowledge  a  mijiake  or  error^ 
wHen  the  fame  is  fairly  demonftfatied I   ^ 

»-■-**  The  power  and  jurifdiBhn  of  th^ 
^*  Farliamenty  for  making  of  Laws y*  he, 
is  NOT  therefore  "  fo  tranfcendent  and 
**■  abfolute  that  it  cannot  be  confine dy  either 
^^for  caufes  or  perfonsy'  (as  fuppofed  by 
Lord  Goke,  4  Inft.  p.  36,).  ''  within 
'*^'  any  bounds y'  fmce  the  juft  bounds  and 
lioiit^  of  it  are  fo  very  clearly  defined,  as 
^Vell  as  the  due  bounds  of  7'egal  Power y 
4:hat  they  fall  within  the  judgement  of 
e^^ery  man  who  has  common  Sense  to 
diftinguifli  Good  from  Evil,  or  Right 
ftdm  Wrong  5  fo  that  the  imaginary 
Omnipotence  of  PARLiAMENT-ia  iiot 
*  only 
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only  (as  Judge  Blackftone  has  declared) 
"  ^  fig"^^^  ^^t^^^  ^^0  boU^'  but  even  to- 
tally falfe  and  unjufl:  \  becaufe  the  Par- 
liament is  manifeftly  limited,  (as  all 
powers  on  earth  muft  be,)  and  cannot 
"  do  every  thing  that  is  not  naturally 
*'  impojjible  5"  though  Judge  Blackftone 
fuppofes  it  can  (i  Com.  p.  161.)  for  the 
"  Power  (83)  of  Right  (or  Juftice) 
"  alone  is  of  God  ;  but  that  of  Wrong 
"  (or  Injury)  is  of  the  Devil  5  and 
*'  the  works  of  whichfoever  of  thefe: 
"  the  King''  (or  any  other  man)  *■  (hall 
"  do,  of  the  fame  fhall  he  be  efteemed 

*'  the  fervant."  (84) 

So 

(8^)  «<  Quia  ilia  poteftas"    (poteftas  Juris) 

•*  folius  Dei  eil ;  poteftas  autcm  injurise  diaboli,  et 
**  non  Dei  ;  et  cujus  horum  opera  feceric  rex,  ejus 
**  ininifter  erit  cujus  opera  feceirit.  Igitur,  dum  fa- 
♦*  cit  juftitiam,  vicarius  eft  Regis  aeterni  ;  minifter 
**  autem  diaboli,  dum  declinec  ad  injuriam,"  ^c* 
Bra6ton,  lib.  3,  c.  9,  p-  107,  b. 

(84)  "  Know  ye  not  that,  to  whom  ye  yield  your- 
*'  i&\\Qs  fer'vants  to  obey,  his  feri'ants  ye  are,  to  whom 
**  ye  obey  ?  whether  of  iin  unto  death,  or  of  obedi- 
**  encc  untorighteoufnefs  ?"  (Jc,     Rom.vi.   16. 
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So  that  ''  the  Powers  thai  be'  cannot 
bind  the  confcience  when  they  exceed 
jujl  limitSy  any  more  than  the  threats  of 
a  lawlefs  Baiiditti  j  and  therefore  we  may 
truly  fay.  of  all  the  Branches  of  the  Legtf" 
lature  together^  (I  niean  their  united  au- 
thority,) what  the  ingenious  Mr.  Sadler 
faid  particularly  concerning  the  Houfe  of 
Commons;  1)1%.  ''  When  they  are  free- 
<*  EST,  they  have  Limits  \  for  they  be 
««  not  infinite.  Nay^  when  they  are  most 
««  fr£e,  they  are  most  bound  to  good 
*^  Orders,  and  to  Right-Reason^.'* 
Sadler's  Rights,  p.  135. 

It  would  be  happy  for  this  kingdom 
if  all  Members  of  Parliament  were  fen- 
fible  of  thefe  indijpenfible  limitations ; 
and  therefore,  though  1  have  thought  it 
my  duty  to  oppofe  what  Judge  Black- 
ftone  has  unfortunately  allowed  concern- 
ing  the   imaginary  Omnipotence    of 

Parliament, 
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Parliament,  yet  I  think  myfelf  bound 
moft  heartily  to  concur  with  him  in  what 
he  has  mentioned    in  the  fame  page  — 

*  That  it  is  a  matter   moft  eflcntial  to 

*  the    liberties    of  this    kingdom,    that 

*  fuch  members  be  delegated  to  this 
y  important  Truft,    as   are    moft  emi- 

*  nent  for  their  probity,  their  fortitude, 

*  and   their   knowledge  ;     for  it   was  a 

*  known  apophthegm  of  the  great  Lord 
'  Treafurer  Burleigh,  *'  that  England 
"  could  never  be  ruined  but  by  a  Par- 
"  liament,"  &c. 

But,  before  I  conclude  this  fecond  part 
of  my  Declaration,  it  may,  perhaps,  be 
expefted  that  I  fhould  apologize  for  the 
tedious  length  of  it ;  and  yet,  when  my 
Readers  confider  that  it  was  neceflary  for 
me  to  anfwer  the  aflertions  of  fome  of  the 
.m'oft  eminent  Law- Writers  that  this  na- 
tion, perhaps,  ever  produced,  they  will 
not  think  their  time  ill  fpent  (I  hope)  in 

I  i  following 
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f6rowing  me  through  this  minute  exami- 
nation of  the  faid  affertions,    efpecially  as 
they  relate  to  the  mofl  important  points  of 
the  CONSTITUTION  and  coMMQ^n   law 
of  England  and  Ireland, 

And  I  hope,  alio,  that  my  Readers  Will 
n6t  charge  me  "-joith  prefufrifitony  for  ha- 
ving, in  the  courfe  of  this  argument,' 
cppofed  the  opinions  offucli'very  refpe-'cS- 
able  Writers  as  BaronPuffendorf  on  tti¥, 
CIVIL  LAW,  2.ni  the  Judges  Coke^  Kiiii^h- 
any  Jenkins,  and  BlackJionCy'2ini  the  Hm^ 
Mr.Barrington^  on  the  Laws  of  Eng- 
lA>;-d.  If  my  Remarks  fliould,  fn  any 
parr,  he  thought  tod  fevere,  1  am  forry 
for  it :  I  can  only  affure  my  Readers  that 
^tXS^'perfinal  dijrcfpt^l  is  not  intended  j 
for  I  am  Aifficiently  fenilble  of  my  owa  , 
un  worth inefs  and  too  fnperficial  knohmeagt 
in  all  things 'y  a:;d  have,  therefore,  moll 
careiuUv  avoided  any  dodi;rine  which  mav^ 
feciti  to  reft  merely  upon  the  weak  foun- 
dation 
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dation  of  my  own  opinion  5  but,  where- 
ever  IhaVe  ventured, to  diflent  from  Ihfe 
opinions   of .  thc/e   apprbved   writers,    I 
have  afligried  phin  r^afins  for  it,  or  o- 
ther  troperMuthorities^  and.I^defire  to  be 
trufted    no  farther  than  thefe  plain  rea- 
fins  m^  'tOHhr^itiei''^'^  ^z!it\y  \Vlrraht. 
I  hope  I  may  b^^  p^F^ifted  to  ufe  the 
fame   apology  for   pointing  out  miftakes 
in    the   opinions   of  thefe  very  learned 
writers  which  the  Hon,  Mr,  ^iijlice  Bar- 
rmgtcn   has  applied    particularly  to  the 
Inftitutes  and   Reports   of  Sir  Edward 
Coke  ;    which  "  being'  (fays  he)  "  the 
**  ^^  Law-Chart,  andifr^iicitly  trujied 
"  /o,  //  is  proper  to  take  ftoti^e  of  e^cery 
^*  J}:Gal  and  rock   mi/placed^  though  per- 
* '  haps  ?2o't  in  the  proper  track  of  naviga^ 
»*  tion,''  p  91. 

GRANVILLE  SHARP. 

\      "  h^x  plus  laudatur  quando  Rati  one 
'*  probatur,"  Co.  Lit.  Epil, 
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^^  Pqft  ijarios  cafus^   poft  tot  difcrimina 


cc 


rerunis 


"  Nunc  fequitur  conclujior 
(Soli)  "  DEO  Gloria  et  Gratia  " 

"  Jucunda  eft  prateritorum   laborum 
**  memorial'     a  Inft.  EpiU 
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I      N      D      E 


X 


O  F     T  H  E 

Texts  referred  to  in  the  foregoing  Work. 

(j^  The  reader  is  deiired  to  obferve,  that,  in  the  fol- 
lowing Indexes,  the  i'mall  Roman  numerals  refer  to 
the  preface,  and  the  common  figures  to  the  body  of 
the  work. 


Proverbs. 

1 

Corinthians. 

Chap. 

Verfes,         Pages. 

Chap. 

Verfes.        Pages. 

XXV. 

5.            xl. 

iii. 

16,  17.  xxvii  n. 

vi. 

2,  3.       xxviii  n. 

Matthew. 

xxvii  n. 

•  • 

Vll. 

12.          22  n. 

XV. 

56.          xxiin. 

X. 

28.          xxxiv  n. 

2 

Corinthians. 

xii. 

Luke. 
5,  6.        xxxiv  n. 

vi. 

'   16.          xxvii  n. 

Romans. 

Galatians, 

•  • 

11. 

•  •  • 

HI. 

235  n. 
8,            xln.  8  n. 

i. 
iv. 

8,9.        133  n. 
5,  0.        xxvii  n. 

vi. 

viii. 

16.  239  n. 

17.  xxvii  n. 

V. 

15.           98  n. 

K 

k 

Ephesians. 
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Ephesians. 

Chap.        Verfes.  Pages. 

iii,  6.  xxvli  n. 

COLOSSIANS. 

ii.  9.  xxviii. 

2  Thessalonians. 
ii«  3  to  6.     128  n. 


2  T  H  E  s  s .  coniifiuea. 

Chap.         Verfes,         Pages. 
ii.  8.  129  n. 

I  Timothy. 

iv.  I.  133"- 

James. 

ii»  9.  194.  n. 


f     ^?^ 

f,C?l  «>>  c.^ 

f  ^  ^ 

n 


INDEX 
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N       D 


X 


O  F     T  H  E 


Ads  of  Parliament,  quoted,    referred  to, 
or  animadverted  on. 


Henry  II. 

E 

DWARD 

>  I.  continued. 

Year. 

Chap 

Pages/ 

Year, 

Chap. 

Pages. 

20. 

82  n. 
John. 

21. 
28. 
29. 

125.    126  n. 
84  n. 

126  n. 

11. 

83  n. 

12. 

lo3  n. 

Edward  II. 

Henry  III. 

3- 
12. 

122.  211  n. 
79- 

I. 

96  n.  c^-], 
1 13  n. 

99. 

13- 
19. 

5411.  8311.84. 
54n,  8411.92. 

14. 

210  n. 

9^' 

20. 

125  n. 

52. 

82  n. 

Edward  III. 

Edward  I. 

4- 

14. 

70  n. 

160  n. 

3* 

82  n. 

5- 

84  n. 

6. 

82  n. 

10. 

70  n. 

9- 

11  n. 

14. 

84  n.   213  n. 

13- 

79.  82n. 

86n. 

25- 

84  n. 

»7- 

12^.   211 

n. 

4- 

197.  198  n. 

20. 

I  26  n. 

K 

30. 
k  2 

I32n, 

Edwaro 
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Edward 

III.  continued. 

Edward  IV. 

Year. 

Chap, 

Pages. 

Year. 

Chap 

Pages, 

31- 

213  n. 

4. 

167  n. 

34« 

84  n. 

8. 

5411. 

35- 

69. 

I. 

85  n. 

36. 

70. 

10. 

160  n. 

Richard  III, 

37- 
42. 

8. 
I. 

197. 
198.  205. 

2. 

5411.  56  n.  6i» 

50. 

7211.  74. 

12. 

78.  124. 
6411. 

Richard  II, 

Henry  VII. 

6. 

8511. 

10. 

5411.  86n.  88. 

5- 

128  n. 

9in.  9611.99, 

5- 

127  n. 

216. 

7- 

84  n. 

4. 

22. 

105  n, 
82  n.   86  n. 

Henry  IV. 

II. 

178,179.182, 

I  £6  n.  190  n. 

2. 

IS- 

127  n. 

10. 

82  n. 

Henry  VIII. 

Henry  V. 

21. 

7- 

86  n. 

19. 

86  n. 

2. 

7- 

128  n. 

24. 

12. 

88  n. 

25. 

21. 

8911. 

Henry  VI. 

26. 

- 

'3- 

^7- 

19211.  193, 

18. 

54  n. 

10. 

87  n. 

I. 

85  n. 

28. 

54  n. 

19. 

5911.  y^.  124. 

2. 

10511. 

63. 

31  n. 

6. 

88  n. 

20. 

5411. 

8. 

88  n. 

29. 

54n.  83n.84n. 

15- 

88  n. 

93-95- 

19. 

89  n. 

32- 

54n. 

3'. 

1. 

87  n. 

37- 

54  n- 

32. 

I. 

87  n. 

Hekrt 
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Henry  VIII.  continued. 


Year,     Chap, 
32.      4, 

33- 

2. 

5- 

10. 

23. 

24. 


34« 
35* 


Pages. 

192  n.  193. 
5411.6211. 206, 
61  n. 
86  n. 
%•]  n. 
177.  181. 
167  n. 
181.   192  n. 
206. 


Edward  VI. 


I.       12.       132  n. 
20r5.  1 1.       192  n.  I93. 

Philip  and  Mary. 
i^  2.     6.      132  n. 

Elizabeth. 


1. 

I. 

132  n. 

5- 

87  n. 

2. 

2. 

87  n. 

3- 

12. 

8711. 

14. 

87  n. 

5- 

9- 

870. 

27. 

4- 

88  n. 

28. 

54  n. 

1. 

87  n. 

Elizabeth  continued* 

Year.       Chap.         Pages. 
28.        2,  3.  88  n. 

James  I. 

10.  91  n. 

11.  54  n. 

12.  2.       '^^  n. 

Charles  I. 

10.  54  n, 

2.  87  n. 

3.  88  n. 

16.  10.     198. 

17.  214  n.  215  n, 

Charles  IL 
12.        24.     44. 

William  III. 
7,  8.      4.       5. 

George  I. 

6.  i.  51. 

5.       21. 

George  II. 
20.     42.       123. 


INDEX 
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INDEX 

O  F     T  H  E 

Different    Authors    referred    to. 

A. 

XXNNALES    of  England,  by  Francis,  lord  bilhop 

of  Hereford,   179  n. 
Anfelm,  (archbiihop,)  I3|n, 
Appeal  to  the  Juftice,  &c.  of  Great-Britain,   171. 
Argument  in  Defence  of  the  Colonies,  5  n.   23  n.  26  n. 
Ariilotle,   30  n. 
Afccugh,  59,  61  n. 

B. 

Baker,  (fir  Richard,)   165  n. 

Barrington,  52.    74.     119,     122.   123  n,  124,   125  n. 

135.    136.   141,   142.     172.    2ion.    211  n.    21311. 

214.   217  n.   242,  243. 
Becon,    133  n. 
Bever,   (Dr.)  viin. 
Blackftone,  52.    160  n.    162  n.     165  n.     169  n.    206. 

217  n.  218  n.    223,    224.    227.    230  n,  233.    259. 

240.  242. 
Bolton,  (chan.  Irel.)   54n.  59.  60  n.  80,  81  n.  82  n. 

83.  92.    '03.   106.,   107. 

Bradon,  vii.  31  n.   320.    185  n.   239  n. 

Braibrook  or  Braybrook,  12S  n. 

Brevia 
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Brevia  parliamentaria    rediviva,   16311.   16711.   168  n. 

Brooke,   5411. 

Bulftrode,    11  n. 

Burleigh,  (lord- treafarer,)   241. 

C. 

Calvin's  Cafe,  5811.  63,    6411.   176.    208.  209.  210. 

Cave,  (Dr.)  133  n. 

Cav,  210  n. 

Cicero,  xxiii  n. 

Clarendon,   (lord,)    144. 

Coke,    (fir  Edward,)  xxxii.  xxxiii  n.    ion.  1 1  n.  12  n, 

14.    in.    i8n.  2on.  2in.   26n.  5on,  52.  58.  63. 

65,  65,  6-].  69,  70.  73.  90.  96  n.  98.   108  n.  121. 

126  n.  I27n.  I28n  1290.  151  n.  132  n.  133  n. 

159  n.  161  n.  164  n.  !7on.  176,  177.  1  So.  185. 

189.  190  n.  2C2  n.  206,  207,  208  210.  214.  216  n. 

217.  222.  238.  2^2,   243. 
Cocliderations  on  the  Meafures  carrying  on   in   refpcdl 

to  the  Btitilh  Colonies  in  North  America,  xxxi  n. 
Crown-Law,   a  tradl  reipeding  the  due  Diitindlion  be- 
tween Murder  and  Manflaughter,  xxxv, 

D. 

Darcy,  (Peter,  efq.)  Son.  81  n.  82  n. 

Davies,  (fir John,)  97  n.   loi  n.    iii  n. 

Davis,   18  n.  32  n. 

Davis,   (fir  John,)    108  n. 

De  Pr^efulibus  Anglian,    179  n. 

Dickinfon,  (John,  e(q.)    159  n, 

Diftionnaire  militaire,   155  n. 

Difcoverie  why  Ireland  was    never    entirely    fubducd, 

108  n. 
Dodlor  and  Student,  iii  n.    xxxlx  n.    11  n.  22  n.   32  n. 

J99  n.   235  n.   236  n. 

Dugdale, 
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Dugdale,  (fir  William,)  16311. 

Dyer,  (judge,)   191,   J92,   193,   194.  21711, 

E. 

EiTay  on  the  conllitutional  Power  of  Great-Britain,  &:c. 
159  n. 

F. 

Finch,   17  n. 

Fleta,  15  n. 

Fortefcue,  (lord-chancellor,)  vii  n.    7  n.    ion.    1 1  n. 

i4n.   19  n,  59,  60,  61  n.  79.   120  n.   195  n.  199  n. 

220  n. 

G. 

Gerrarde,   (chan.Irel.)  192,  193.  217  n. 

Glanvi!,  vii  n. 

Godwyn,  (bilhop,)    179  n. 

,  (Morgan,)   179  n. 

Great-Britain's  right  to  tax  her  Colonies,  &c.  172  n. 

H. 

Hakewil,   (William,)   233. 

Harris's  Hibernica,  60  n.  Son.  8  in.  96  n. 

Hiftory  of  the  Irifh  Rebellion,  by  fir  J.  Temple,  215  n. 

Hobart,   (judge,)   13. 

Hobbs,  xi. 

Hooker's  Eccleiiaflical  Polity,  3  n. 

Howel,   i34n. 

HufTey,  (chief  jufllce,)  53,    54,    55,    ^6 n.   57,    58. 

J- 

Jenkins,  (judge,)   11  n.   16.  52.  64  n.   79.  201.  210. 

242. 
Jenkinfius  redivivQS,  201  n. 
Judgement  of  whole  Kingdoms,  2  n.  15  n,  28  nv 
Juflinian,   vii. 

L. 
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L. 

Lambard,   i  34  n. 

Law  of  Nature  and  Nations,  vi  n, 

of  Nature  and    Principles    of  A£lion  in  Men, 

xxiv  n.  xxxvii  n. 

of  Liberty,  xxxvii  n, 

of  Retribution,   221  n. 


Letters  from  a  B'armer  in  Pennfylvania,   1 58  n. 
Liberty  of  the  Subject  againll  the  pretended   Power  of 
Impofitions,  233. 

M. 
Machiavel,  8  n. 
Markham,   59.  61  n. 
Mayart,  (ferjeant,)   80.  82  n.  93,  94,  95.    99.     loi, 

102. 104.   112,   114.   116. 
Miflal,   188  n. 
Mollyneux,     55  n.  71.  75,    76.    8211.    83  n.    123  n. 

125.   131.  215  n. 
Monthly  Review,  xxxv. 

Nalfon,  81  n. 

Obfervations  on  the  ancient  Statutes,  74  n.  1 19.  2U  n. 

Ornick,   191.  205. 

Orurke'5  cafe,   I'jS.  181.  191.  205.  21711.  233. 

P. 

Patrick,  (St.")  133  n. 

Pelham,   (fir  Edmund,)    112  n.  . 

Perrot,  (£rJohn,)  205.  217  n. 

Petty,  (fir  William,)  78  n.  224 n, 

Petyt,  74. 

Pilkinton's  Cafe,  54  n.  60  n. 

L  1  Plow  den. 
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Plowden,  14.  237  n; 

Poining's  A6ls,  88.  8911.  91,  92.  10411.  12311.  125. 

21 1  n. 
Political  Survey  of  Ireland,  224  n. 
Porrington,  61  n.  63. 
Priiicipia  Leg.  et -iEquit.    vn.    4.    izn.    13  n.    I4n. 

32  n    189  n. 
Pryim,   165  n,   167  n. 
PuffendorfF,  (baron,)  v.  Sc  feq.  242. 

Quincy,  (Mr.)  155  n. 

Rapin,  (monfieur,)  6.  8911.  14411.  14611.  i5on.  1510. 

■  152  n    1  53  n.   154  n.   158  n. 
Reliques  of  Koine,   133  n. 

Remarks  on  feveral  impoitant  Prophecies,   1 19  n. 
Rot.  Pari.  66  n,    69  n.    71  n.    i64n.  168  n.    213  n, 
Rufliworth,  137  n.   138  n,  143  n.  144  n.  145  n,  14811, 

149  n, 
Rymer,   137.   139.   141. 

S. 

Sadler's  Rights,  3^0. 

Shard,  (j.udge,)    131  n.   ijin.   - 

Sharp,  (archbilhbp,)  15  n. 

Seneca,   120.  . 

Sommers,  (lord,)  2.  15  n.  17.  28  n.  30  n,  32; 

Statutes  of  Nottingham,  211  p. 

Statutum  Hiberniae,  210  n. 

Staunford,  (fir  William,)   134  n. 

Supplement  to  the  Biographicitl  Pidlionary,  138  n. 

r%  r 

T. 

Temple,  (fir  John,)  215  n. 

Tirconnell, 
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Tirconnell,   1 1 2  n. 

Tucker,  (Rev.  Dr.)  33.  36.  38.  40. 

Tyrone,   1 12  a. 

V. 
Vaughan,  (chief  jullice,)  52.  186  ni  206.  210.  2i6n, 

217.  222.  242. 
Veterum  Statutorum,  pars  II.  212. 

W. 
Wentwofth,  Idra  Strafford,   13811. 
Wray,  (judge,)    191.   19211.   193,   194.  21711. 

Y 

Year-Books,  "31*.  53',  ^§)  63  n. 
Yelverton,  59.  61  n. 
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I      N      D      E       X 

'  O  F    T  H  E 

VARIOUS  TOPICS  DISCUSSED. 

A. 

Acts  of  parliament.  The  validity  of 
feveral  fuppofed  ones  examined,  1 25  n.  &  feq.  one  to 
Jlop  lip  afea-port,  ha<veny  SiC.  illegal  and  void,  185  n. 
or  io  appoint  judges,  &C.  during  the  hjoHI  and  pleafure  of 
the  cronuHy  l86n.  or  to  take  away  trials  by  jury  of 
the  ^vicinage,  187  n,  or  to  eftablifh  the  arbitrary 
lanus  of  France,  and  the  abominations  and  fpiritual 
^witchcraft  of  Rome,:  188  n.  It  is  the  duty  of  every 
good  fubjed  to  remember  that  u^nconilitutional  ads,, 
made  in  his  own  days,  are  null  and  void  of  ihemklves, 
l86n.  StePFray,  Sec.  See  Maona  Charta.  Unconftitu- 
tional  ads  void  in  themfelves,  237 .  Seealfo  Legifature, 

Adminijirations.  The  dangerous  unlimited  power  of 
thofe  of  France,.  Pruflia,  and  tlie  Empire,  219  n. 

Admiralty -Courts.  Why  multiplied  in  the  prefent  age, 
xxi  n.     See  Ci'vil  La'w, 

Allegiance.      See  Oaths. 

Ambaffadors.     May    be  legally  punifhed  for  offences  a- 

broad,  by  theadiiofthe  33d  and  35th  Hen.  VIII.  i  fc'zn. 

Americans.     Sqq  Ireland,     Their  government  fettled   as 

near  as  poflible  to  that  of  the  mcther-couniry,    26  n. 

their  toleration  of  ilavery  greatly  weakens  their  claim 

to 


to  natural  liberty,  28  ;  the  only  right  proportion  for 
accommodation  with  them  is  to  do  them /a/^/Vf",  and 
acknowledge  tlicir  unalienable  right  to  the  pri-vileges 
and  liberties  oi Erttons,  35  ;  invalidity  of  the  plea  of  a 
right  of  conquell  over  them,  227  &  feq.  are  chiefiy 
Britifh  fubje^ls,  229;  are  entitled  by  birth-right 
to  all  the  privileges  of  Englifhmen,  ibid. 

Annual  Parliaments.  That  neiu  Parliaments  Ought  to 
be  held  once  e^uery  year,  and  more  often  if  need  be, 
159  n.  anfvver  to  judge  Blackftone's  remark  on  this, 
i6on.  to  170  n,  the  corrupt  and  dangerous  pradice 
of  continuing  the  fenatorial  dignity  for  a  longer 
term,  162  n.  inftances  of  2,  3,  and  4,  general  elec- 
tions for  netjo  parliaments  in  one  year,  p.  167  n. 

Anfelm.     See  Papal  Tyranny. 

Army.  The  author's  defence  of  his  addrefs  to  the  Gen- 
tlemen of  the  Ar?ny  in  a  former  traft,  xxxiv  &  feq, 
foldiers  not  to  be  denied  their  natural  right  of  ap- 
pealing to  the  Eternal  Laiju,  and  of  afting  agree- 
able XQreafon  and  ccnfcience,  otherwife  their  profeffioa 
is  dijhonourabky  illegaly  and  brutal-,  xxxv  to  xxxvii. 
See  alfo  Standing  Army.  Detefiable  employments  of 
the  fanding  army  in  France,  x  &xxxvi. 

Antichriji.     See  Rome. 

Argument  in  Defence  of  the  Colonies,  a  miflake  by  the 
author  of  that  trad,  23  n. 

Affetit.  The  neceffity  of  it  proved  to  be  a  laiv  ofna^ 
ture,  from  baron  Puffendorif's  own  arguments,  xx  ; 
no  appearance  of  it  where  there  is  not  fome  degree 
oi repreitntaticn,   4.      SQQEritiJh  Empire. 

Author.  Knew  not,  when  this  treatife  went  to  prefs,, 
of  any  controverfy  about  the  -Veedom  of  Ireiand, 
before  6  Geo.  I.  i.  5 1 .  a  concefiion  of  his,  iv.  rea- 
fons  for  his  difagreeing  in  opinion  from  baron  Pufren- 
dorfF,  V  «&  feq,  his  reafen  for   warniug  his  readers 

againit 


[    258     ] 

againil  the  errors  cf  that  civilian,  xx  n.  intends  to 
add  a  third  part  to  this  Declaration,  xxv.  (See  La-w 
Eternal  ;J  his  reafon  for  addreffing  the  gentlemen  of 
the  army  in  his  trade  on  Crown-Law,  xxxiv ;  is 
a  profeffed  enemy  to  Jlanding  armies^  but  not  to  the 
individuals  who  compofe  it,  xxxvin.  oppofes  not  w,?//, 
hut  t\iQiTunrcafonable principles,  xxxvii  n.  letter  from 
him  to  a  friend  in  America,  33  ;  his  opinions  of  judge 
Barringtons  writings,  174;  of  the  judges  Ccke, 
Vaughan,  Jenkins,  and  Blackjione,  175;  of  ferjeant 
Mayart,  ibid,  intends  no  perfonal  difrefped  to  any 
writerwhofe  opinions  hehas  controverted,  242  ;  never 
afierts  any  thing  upon  his  own  bare  opinion,  242. 
Authority.  Where  theie  is  none  to  ordain  there  is  no 
neceflity  for  obedience,   i8. 

B. 

Barrington,  (judge,).  Kis  excellent  remarks  on  the 
French  laws,  119;  has  adopted  the  miilaken  doc- 
trine of  lord  Coke,  121  ;  but,  by  implication, 
acknowledges  a  law  made  in  England,  refpedling 
the  government  of  Ireland,  may  be  repealed  by  an 
Irifh  aft,  122  ;  invalidity  of  the  precedents  adduced 
by  him,  122  &  feq.  i36&feq.  141  &  feq.  the 
three  precedents,  adduced  by  him  againft  the  inde- 
pendance  of  Ireland,  will  ferve  as  arguments  for 
enflaving  England  itfelf,  173.  See  Author.  His 
obfervations  on  the  Jlatutum  Hihernia,  210  n,  and 
en  the  Ordinatio  pro  Jiatu  Hihernite,  2I1  n.  which 
is  no  more  than  a  letter-patent,  212  n.  the  Ordi^ 
natio  fada  pro  Jiatu  terra  Uibernia,  pleaded  by 
him,  comes  under  the  fame  predicament,  213  n. 

Bigamy.  Deceitfully  attributed,  by  the  church  of  Rome, 
to  thofe  who  had  been  twice  married  fuccefiively, 
in  order  to  confound /axy/«/ fscond   marriages    with 

the 
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the  real  felony  of  having  two  wives  at  one  time, 
134n,      'tiQZ  Papal-Tyranny  > 

Black/lone,  (j'^^ge,)-  ^'^is  afTertions  concerning /2;7«z/«/ 
parliaments  cenfured  and  difpioved,  160  n.  to  162  n. 
fays  that  no  EngliOi  adl  extends  to  Ireland,  fince 
the  1 2th  of  John  and  the  loth  of  Hen.  VIII.  unlefs 
fpecially  named  or  included  under  genoral  tvords, 
in  which  cafe,  he  afTerts,  they  are  bound,  216  and 
217;  the  afTertion  proved  erroneous  by  the  groundlefs 
plea  (the  right  ofccnquejl)  which  he  has  ?.lfigned  for 
it,  217  to  226  ;  equally  unguarded  in  ufing  the  fame 
mijiaken  plea  againfl:  the  American  colonies^  227,  228. 
is  difproved  by  his  ow;i  authority,  229  to  233; 
his  definition  oi depeudance  (that  it  is  aa  obligation  to 
conform  to  the  WILL  or  "Lh"^  oftheftipericr)  cenfured, 
2i8n;  an  anfvver  to  what  he  nas  unguardedly  affertsd 
COnQtvmng  the  omnipotence  of  parliament  y  233  10242  ; 
the  author's  apology  to  this  learned  gentleman,  and 
to  other  refpeclable  writers,  for  oppofmg  their  au- 
thority and  opinions,  242  and  243.  See  2Li[o Title  i>y 
CcnqueJI,  Annual  Parliaments, 

Bolton,  (fir  Richard,).  Mifconflrued  by  fc rje an t  ikf^j. 
art  J   103  &  feq. 

Bratbrook,   (bifhop  of  London,).     See  Papal-Tyranny. 

Brehen  Lanv.  Preferred  by  the  irifh  to  the  Englifli  law, 
and  why,   ic8  n.  &  feq. 

Bribery  and  Ccrr-uption,  Moll  dangerous  and  wicked 
policy,  xl. 

Britijh  Empire.  Making  laws  for  any  part  of  it,  with- 
out the  participation  and  anent  of  the  people,  is  ini- 
quitous, II  J  Great-Britain  but  a  part  of  it,  there- 
fore cannot  make  laws  for  the  whole,  14.  See 
French  Laix,  Dominions  (Britijh J. 

c. 

Canada.     Bad  policy  of  eftablifhing  feigneuries  in  that 

country^  98  n.   ii8n.  StesXio  Pop  ry,  Rcme. 

Charibbs, 
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Cbanhhs.  The  war  carried  on  againfl  them  by  the 
Englifh,  at  St.  Vincent's,  abominably  iniquitous, 
and  contrary  to  the  lato  of  nations,  234  n. 

Charles  I.  An  illegal  order  of  his  to  tax  without  the  in- 
tervention ofparliamenr,  betrayed  thereto  through  the 
ignorance  or  wickednefs  of  his  minifl^rs,  136  ;  illegal 
methods  of  raifmg  money  in  his  reign,  1  37  n.  his  open 
negleft  of  the  authority  of  parliament,  contrary  to  his 
coronation  oathy  138  n.  precedents  of  his  delegating 
unlimited  power  to  his  miniilers,  159.  See  Standing 
Army.  Seized  at  Holmby,  147  ;  his  arbitrary  pro- 
ceedings repaid  in  kind  by  an  zx\nX.X2iry  Jlanding  army, 
which  then  became  the  ruling  fonjereign,    149. 

Charter  of  the  Forejl.  Any  adl  contrary  to  it  to  be  **  hoU 

**  din  as  nonet'*   205  n. 

Ci'vilians,  (foreign,).  Some  of  their  maxims  impious 
and  unjuft,  xxvi.  218  n.  219  n. 

Cluil  La-TV.  Contains  many  excellent  maxims,  vi ;  yet 
includes  fome  that  are  unreafonable  and  r dangerous, 
vii ;  has  been  tranfcribed  and  adopted  in  many  in- 
llances  by  the  writers  of  the  Englifh  common  law, 
ibid.  n.  the  bad  tendency  of  extending  the  power 
of  the  civil  law,  xxi  n.  an  anfwer  to  a  definition  of 
dependance,  drawn  from  the  Ci^ilLanjj^  againfl  the 
rights  of  Ireland,   21  n.     Sqq  Blackjione. 

Coke,  (fir  Edward,).  Has  adopted  the  opinion  of  judge 
HuJ/iy,  without  any  limitation,  58;  that  opinion 
examined  and  confuted,  63  &  feq.  and  from  his 
own  teilimony,  66.  Ste  Barrington,  Juilly  elleem- 
ed  the  oracle  of  the  Englifh  law,  121  ;  farther 
dodrines  of  his  examined,  i76&feq.  ^tc  Magna 
Charta.  A  midaken  and  groundlefs  argument  of  his, 
refpe6ling  Ireland,  209  ;  many  eminent  law-writers 
have  inconfiderately  adopted  his  opinion,  ibid.  & 
ieq.  his  laft  colledtion  of  reports  not  of  equal  au- 
thority with  his  preceeding  ones,  217  n. 

Colonies^ 


Colonies.     S>tQ  Kin^.     Altering  the  form  of  government 
therein  dangerou?,  26  n.  cannot  ht  taxed,  nor  be  bound 
in  their  internal  government,  by  the  Englilh  parlia- 
ment, wirhout  bijujlice,  232  &  233. 

Common  Lanv  of  England.  Founded  on  reafcn,  juf- 
tice,   and  the  eternal  laixs  of  Go  J,    228. 

Commons.  Their  confent  mull  be  formally  declared  to 
make  a  law  valid,   I26n.    ispn. 

Cotnpaa.      See  Puffendorff,   Popular  AJJlnt, 

Ccnqu:Ji.  A  bad  plea  for" unlimited  power,  221  &  feq. 
See  Title  by  Conquejl, 

Confcicnce.  What  it  is,  xxxvii  Sc  xxxviii.  Its  feelings 
improved  by  the  precepts  of  the  Law  Eternal, 
xxxviii.  See  Kno^vledge  of  Good  and  E-vily  Lauj  £- 
ternal. 

Ccnflitution.  (Britifli  )  SeeTreafon.  V/hateveris  contrary 
to  itis  null  and  njoid'ixx  law,  16;  if  preferved  inviolate, 
the  Britilh  empire  can  never  be  divided,  we  might 
hold  the  empire  of  the  world  by  it,  27.  y.^^  Annual 
Parliatnents.  Its  difeafes  enumerated,  i6()n.  See 
fury.   Trial  by  fury. 

Cork.  The  Inhabitants  formerly  fent  a  reprefentative 
to  the  parliament  of  England,  75. 

Coronation  Oath.      See  Oaths. 

Corfica.  The  cefTion  of  it  by  the  Genoefe  to  the  French, 
unlanvful,    2.nd  conir^ixy  iQ  the  la^v  of  naiicns,   23411, 

Covenant.  Though  not  expreffed^  one  is  always  im- 
plied  between  the  governor  and  governed,  xiv ; 
which  is  coniirmed  by  the  formalities  of  every  ccro- 
nation  ;  and  the  infringement,  made  by  monarchs 
on  fuch  ifnplied  conjenanis,  punilhed  by  expulfioa, 
xvi,  Z^tPi'JendorJ.  A  whole  nation  a3  capable  of 
making  a  covenant  as  an  individual,  xviii.  Co- 
'venants  of  God  founded  onfne  confnt,  xxvi. 

Council  of  Of/'.cerS'     •'.^ee  Cromn-vell, 

M  m  Crom"X'ell^ 
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Cromnvellf  (Oliver,).      Difcarded  the  mock  parliament 

in  1653,  and  chofe  another  wori  parliament,  by  dint 

of  military  authority,  in  its   flead,  151  ;    which  in 

about  five  months  diflblved  itfelf,  153;  was  declared 

protedor  of  the  three    kingdoms  by    the   Council  of 

Officers y   154.     See  Miliiia,  Standing  Army. 

Croivn,  Reftrided  from  granting  lands  except  under 
certain  conditions,  45,. 

D. 

Dantzickf  234  n. 

Darceyy  (Patrick,  efq.).  Erroneoufiy  fuppofed  the 
author  of  fir  Richard  Bolton's  Declaration,   80  n. 

De  Bigamis,  The  ftatute  fo  called,  fraudulently  intro- 
duced, 129  n.  a  popifh  ordinance,  defigned  to  con- 
found lanvful  fecond  marriages  with  real  felony,  I34n, 

Domejiic  Slavery.  Toleration  of  it  in  the  colonies  great- 
ly weakens  their  claim  to  liberty,  28. 
Dominions,  (Britiih,).     The  true  conftitutional  mode  of 

conneSiing  them  demonflrated,  by  the  union  of  Great* 

Britain  and  Ireland,  21.  226. 
Double  Return.     See  Ehdions. 
Draper,  or  Droup,  (John,).     Chofen   burgefs   of  Cork 

to  ferve  in  the  Englilh  parliament,  75. 
Dudley.     See  Empfon. 
Dyer.     See  Wray,  ^3c. 

E. 
Ed'ivardl.     An    unwarrantable  exertion  of  the  royal 

prerogative  by  him,    125. 
Ele^ions,     Very  few  controverted  from  49  Edw.III.  till 

22Edw  IV.   and  not  one  double  return,   168  n. 
Empire,     See  Adminif  rations . 

E?npfon  and  Dudley.  Their  cafe  confidered,    178  &  feq« 
England,    (the  king  of,)   is  ipfo  fafto,   king  of  Ireland,. 

106  n.     See  Laiv.    Can   never  be  ruined  but  by  a 

parliament,  241. 

EngliJJ} 
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EngUJhASisofFarliarnent.  Confirmed  in  Ireland,  82  n. 
83  n.  &  feq.     See  May  art. 

EngliJJj  Lanv.  ^tt  Reafon.  The  ill,  3d,  4th,  and 
5th,  foundations  thereof  defined,  xxxix  n.  abhors 
taking  the  property  of  freemen  without  their  confent, 
10.  See  Ireland.  Eftablifhed  in  Ireland,  at  the 
inllanceofthe  Irifli,  by  king  John,  103.  108  n.  See 
Brehcn  Laiv,   Magna  Charta,   C^ke,   Wales. 

Evil.  The  abfurdity  and  danger  of  doing  e-vil  that 
good  may  come,   xl.   8  n. 

Examples.      See  Frecedents. 

Executions.  Private  ones,  as  pradifed  in  France,  no 
better  than  actual  murders^  ix. 

Exorfcims.     See  Popery, 

F. 

Fear.     See  Oaths. 

Fir?nnefs  in  bad  meafures,  the  ruin  of  king  Richard  II. 

165  n. 
Forte/cue,   (lord-chancellor,).     Si^Q  Standing  Army.    His 

argument,  that  lavjs  made  in  Y.v\g\is.i\^  pall   not   bind 

in  Ireland,  60  ;   aiTented  to  by  judge  Partington,  6^. 
France.      See  Adminijlrations . 
Free  Confent.     The  moft  obligatory  caufe   of  obedience, 

xiii.     See  Impluit  Obedience. 
French  La^v  or  Police.   The  dreadful  effefts  of  it,  vii  n. 

&  feq.   deteitable  and    damnable  enormities  produced 

by  it,  ix  n.  eflabiiihing  it  in  a  province  of  the  Bri- 
tiih    empire,     flrange   and    unnatural,   iiSn.      See 

Barringtcn,   Ads  of  Parliament. 

G. 

Gentilts.     See  Knoivkdge  of  Good  and  Evil. 
Gerrarde.      See  Wray.,   i5'c 

GOD.  Implicit  obedience  due  to  him  alone,  xii.  h's 
poiver  not  the  only  caufe  of  obligation  to  pnythat  obc- 

dienct,  xiii.  divine  la-ivs  and  la^ws rf  naturehaid  their 

M  m  2  rife 
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rife  from  him,  xxi ;  but  that  does  not  fet  afide  the 
a^recmejtt  of  men,  xxii  ;  hath  condefcended  to  con- 
vince us  that  reafon  is  his  w///,  xxvi.  requires  a 
'voluntary  popular  ajffent  to  his  laws,  and  binds  even 
himfelfm  mutual  compads  with  his  people,  fo  that  the 
government  of  God  is  perfeB  freedo7n,  yX\\h{tQ^.\i2i^ 
regard  to  the  temporal  rights  of  man,  xxviii  n.  See 
Implicit  Obedience. 

Co'vernment.  The  good  of  the  people  the  original  in- 
tention of  all  legal  government,  xiv  ;  a  limited  one 
more  for  the  intereft  even  of  the  prince  than  an  ab- 
folute  one,  7  n.  None  to  be  entrulled  with  the  ad- 
miniftration  of  government,  unlefs  limited  by  lavy, 
29.  when  that  of  England  ceafes  to  be  limited^  it 
ceafes  to  helanvful,  31.  177  ;  that  of  Godih  p erf e^ 
freedom^  and  why,  xxvi.  &  feq. 

Great-Britain.     See  Britijh  Empire,  Ireland^ 

H. 

Hamburgh^   234  n. 

JHonour.  The  government  of  rea/cji  and  confcience  dif- 
tinguifhes  men  from  brutes,  and  conftitutes  the  true 
honour  of  a  soldier.  ;  whereas  obedience  to  an  unr 
lawful  command,  even  of  the  highell  military  autho- 
rity, is  bafe^  brutal,  and  convardly,  xxxiv  to  xxx. 
See  Army,   Soldier,   Standing  Army. 

Hujey,  (chief  juftice,).  The  firll  whoafTerted,  that 
laivs  made  in  England  JJmll  bind  the  fubjed  in  Ireland, 

53  ;     that  do6lrine  in  an  unlimited  fenfe  is  unconfti- 
tutional  and  dangerous,   54  •   that  opinion  examined, 

54  &  feq.     See  Ccke.     An  exprefs  Englifh  law  to  the 
contrary,  72  n.  and  two  Irifli  ones,  84  n. 

I. 

Jenkins,   (judge,).     An  afiertlon  of  his  confuted,   79. 
Imperial  L&iv%     See  Ci-vil  La'w. 

Implicit 
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Implicit  Obedience-  To  unlawful  commands  is  rebel- 
lion  againJiGody  xxxiv  ;  thofe  who  profefs  it  defcrva 
not  the  name  oi  men,  xxxiv  n. 

Information,  1  he  bad  tendency  of  proceeding  there- 
on without /r/W /^'^wry,   179. 

John^  (king,).  ^CQ  Englijh  Laiv.  Kis  charter  of  li- 
berties to  the  Irilh  confirmed  by  Henry  HI.    i  13  n. 

Ireland.  That  there  are  nojull  exceptions  againfi.  the 
conilitutional  freedom  of  that  country,  iii.  The  adt 
Geo.  i.  c.  5.  notorioufly  defedlive,  and  therefore  af- 
fords no  jull  plea  for  taxing  the  Americans,  2Z  6c  feq. 
union  between  that  kingdom  and  Great-Britain  the 
befl  model  for  conneSiing  theBritifh  dominions  that  are 
y^^«r.2/f^by  nature,  21.  38.  226.  ^ttHuJjey.  The  mu- 
tual interejl  hQlween  Ireland  cind  England,  23  n.  dif- 
tindion  between  the  external  and  internal  government 
of  Ireland,  54  Sc  feq.  See  Forte/cue.  Nobles  of  that 
Jcingdom  called  to  the  Englijh  parliament,  66 ;  to 
which  nine  Irifo  peerefTes  were  fummoned  to  fend 
reprefentatives,  69;  and  knights  of  ihires,  citizens, 
and  burgeiTes,  elefted  there,  to  ferve  in  the  Englijb 
parliament,  71  ;  diftind  //-(/^^  parliaments  fometimes 
held  in  Engla7id,  "jG  Sc  feq.  ^ee  Statutes,  May  art, 
A  charter  of  liberties,  agreeing  with  the  Englilh 
Magna  Charta,  granted  to  that  country  by  Henry  III. 
96.  113  n.  fuffered  greatly  through  the  oppreflions 
of  the  Englifii  fettlers  in  that  country,  97  n.  See 
liberty,  OppreJJlon.  Though  infeparably  annexed 
to  the  crown  of  England,  has  always  been  ef- 
teemed  a  kingdom  complete  in  itfelf,  105  n.  See 
England,  Englijh  La^jj,  Brelen  La^v,  John,  (king,). 
The  long  continuation  of  the  parliaments  there,  ivitb^ 
out  new  elisions,  a  great  defed  in  the  conilitutional 
liberties  of  that  country,  158  n.  the  acl  17  Car.  I. 
affords   nojuft  plea  for  binding  \.\iQ  Irip  by  Englijh 

ads. 
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ads,  215  n.  the  repeal  of  that  a£l  a  proof,  that  the 
Irijh  parliament  may  repeal  an  Englijh  aft  relating 
to  the  affairs  of  Ireland,  215  n.  ^qq  Blackjione, 
Laiv.  The  greater  part  of  the  IriJh  are  defcendants 
from  the  EngUJh,  222  &  feq. 

'Judge,  No  man  to  be  judge  in  his  own  caufe,  12,  13  ; 
a  jndge  who  enforces  an  unconflitutional  a£l  de- 
ferves  an  ignominious  death,  i84n.  190  n.  See 
Ads  of  Farliament. 

Jury.  Trial  by  it,  a  fundamental  right  of  every  Bri- 
ti(h  fubjedl,  177.  See  Trea/on^  ASis  of  Parliaynent. 
If  not  impannelled  in  the  neighbourhood  where  the 
offence  was  committed,  the  trial  is  illegal  and 
partial,  195.  199  J  exceptions  to  this  rule,  Ihewing 
cafes,  wherein  jurymen  that  are  not  neighbours  to  the 
faSI,  nor  impannelled  de  ^icineto,  are  legal,  182  n. 
See  Irial  by  Jury,  Trial  by  jury  is  now  become 
an  unalterabie^zxl  of  the  Britiih  conllitution,  200. 

K. 
King.  Who  forgets  he  is  a  fallible  man,  and  that  his 
fubjefts  are  his  equals,  degenerates  into  brutality, 
XV ;  and  to  fuppofe  that  his  W//  is  lanv  is  the  higheft 
abfurdity,  ibid,  bis  throne  cannot  be  eflablifhed  but 
in  righteoufnefs,  xl ;  a  king  who  makes  laws,  with- 
out the  confent  of  his  people,  is  not  better  than  a 
tyrant,  3  ;  neither  are  his  la^jos  to  be  eftcemed  la-xvs 
without  the  people's  approbation,  4  ;  his  fervants  or 
miniHers  are  fervants  of  the  public,  6  ;  abfolute  regal 
power  lefs  eligible  for  the  intereft  of  the  prince  than 
limited  government,  7n.  Thcfe  politicians,  who  con- 
tend for  the  necejfity  of  an  W{Qg2\  parliament a.ry  infuence, 
do  miferably  beiray  the  peace  and  intereil  ol  the  king, 
8  n.  the  king  of  England  cannot  change  or  make 
laws  without  the  confent  of  parliament,   13.     With 

the 
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the  people  of  every  dillinfl  colony,  conftitutes  the 
legiflature  of  each  colony,  25  n.  \\^s  no  legal  autho- 
rity to  govern  by  any  other  mode,  29  ;  a  king  who 
a6ls  without  conlUtutional  limitation  undermines 
his  own  authority,  30.  StQ  Reprefentation.  Ought  to 
call  a  nenAj  parliament  enfeyy  year^  or  '*  mere  ofieu  if 
**  need  be i*^  161  n.  cannot  put  himfelf,  realm,  or 
people,  in  fubjedion,  without  the  confent  of  lords 
and  commons  in  parliament,  164  n. 
Knonvledge  of  Good  and  E-viL  Is  the  effedl  of  original  fin  y 
xxii.  Includes  ourafTent  to  the  la^iv  of  nature,  xxii;  dif- 
covered  by  the  Gentiles  to  be  3.  dinjine  attrihutei  xxiiij 
called  lanx},  and  a  di--vine  attribute,  by  Cicero,  xxiii  n. 
hereditary,  and  common  to  ^// men,  by  which  they 
are  enabled  to  judge  of  <3// //v^/?;^?/  ordinances^  xxxvii^ 
confcience  is  another  name  for  it,  xxxviii. 

L. 

jLfliu.  That  the  king's  ivill  is  lanjj,  a  mofl  dangerou?, 
unreafonable,  maxim,  vii.  terrible  confequences  of 
its  being  allowed  in  France,  viiin.  PufFendorfF's 
weak  reafoning  in  defence  of  it,  v.  xi ;  which  is 
unreafonable  in  all  cafes,  except  in  our  fubmiflion  to 
the  will  of  the  ^i»^  of  i/;/§-y,  12.  See  King,  GOD, 
A  knowledge  of  law  particularly  requifite  in  Eng- 
land, xxx  ;  every  man  has  aright  tojudgeof  it  where 
the  naturalrigks  of  his  fellow-creatures  are  concerned, 
I.  See  Britip  Empire,  Partiality,  Property.  If  fet 
afide  in  one  inllance,the  deftrudion  of  the  whole  wiU- 
follow,  2on.  See  Ireland,  Fortefcue,  OppreJJion.  Dan- 
gerous inconveniences  attending  the  altering  the 
fundamental  maxims  thereof,  178.  185  n.  neither 
that  of  England  or  Ireland  allow  the  w///of  a  fupe- 

rior  for  lav:,   ^19  n. 

LaiKf 
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Lwvj  Eternal y  an  efiay  of  the  author's  notyet  publifhecl, 
extract  from,  xxx.  the  knowledee  of  that  law 
llrengthens  the  feelings   of  confcience,  xxxviii. 

La^w  of  Nations.      See  Nations. 

hanjj  of  Nature,       See    jifjenti     Kno  ucledge   of  Good  and 
Enjil.     Our  affent  to  it  a   natural    efFed  of  human 
underflanding,  xxiii.      S^e  Reafon. 

Lanv  of  the  Land  or  Lex  Terra.  What,  196  &  feq. 
an  unalienable  and  fundamental  ri^ht  of  the  Britifli 
fubjeft,    19510208.      Sqq  Trial liy  jury, 

LegiJIation^      See  Taxation, 

Legijlature.  See  Reprefentation.  That  during  the  u- 
furpation  totally  defedlive  in  every  conflitutional 
point,  143  ;  and  was  no  more  than  the  tool  of  the 
r:ilitary  T^owtr J  '47  5  examples  of  fuch  fuppofed 
aSis  af  parliament  as  no  legifature  on  earth  can  render 
<valid or  legale  185  n,  to  188  n.  thoughthe  faid  ads  be 
decked  with  the  moll  flattering  titles,  as  *'  An  a^  for 
the  better  regulating  the  go<vernme'nt  cf,  ^V."  "  An  ad 
for  the  more  impartial  adminif  ration  of  jiijiice,  y<r." 
189  n.  See  alfo  Ads  of  Parliament,  Omnipotence  of 
'Parliament,  Pretences,  (fpecious,)  Parliafnent,  Riots 
andTumultSy  RepreJe?itation,   Go'vernment. 

Liberty,     The  right  of  the  Irifn  to  it,  afTerted,  gy, 

M. 
Magna  Chart  a,  Stt  Ireland.  The /r//?'  unquellionably 
entitled  to  all  its  privileges,  and  thofe  of  Eng- 
lijh  common  lanjj,  Il4n.  confirmed  by  many  adts 
of  parliament,  and  unalterable,  201  ;  no  other 
ftatute  ordained  by  equal  authority,  202  ;  articles 
that  are  now  rendered  ufelefs,  aiford  no  argument 
againft  the  general  ftabiliiy  of  the  charter  with  re- 
fpe£l  to  its  main  objeft,  202  n.  any  attempt  to  re- 
peal it  is  treafon  to  the  Hate,  202  ,    its  main  objc6l 

the 
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the  freedom  of  the  people,  203  n.  cannot  Be  repealed 
without  a  general  depravity  and  corruption,  204  ; 
any  flatute  contrary  thereto  to  be  holden  for  none, 
205  n.  which  is.  confirmed  by  lord  chief  juftice 
Coke,   208. 

Ma?i.  That  word  has  fomething  of  dignity  in  its 
found,  and  every  ma^  fhould  elleem  another  as  hia 
equal  J   xv. 

Marriage.  The  wicked  attempts  of  the  church  of 
Rome  to  difcourage  the  Iwvjful  marriages  of  widows 
and  widowers,  and  the  marriages  of  the  clergy, 
»»<l^2  n.  &  133  n.  Forbidding  to  marry,  a  doftrine  of 
devils,  133  n.  Any  aft  of  parliament,  to  prohibit 
or  annul  the  marriages  of  any  particular  rank  or 
order  of  men  whatfoever,  \%  null  and 'i;o/^of  itfelf> 
236  n.      See  Fapo.l  Tyranny,  Popery,  Rome, 

Martial  Lan.ij.  Promoted  hy  dtjloyal  -ptr^ons,  whofalfely 
called  themfslves  "  the  king's  friends,^'  139  ;  il- 
legality and  rigour  of  it,    139  n. 

Mayart,  (ferjeant,).  Kas  endeavoured,  in  vain  to 
prove  that  Englifh  ftatutes  have  been  judicially  al- 
lowed in  Ireland,  93  ;  his  ftrange  interpretation  of 
the  irifn  charter  of  liberties,  99;  confuted,  100 
&  feq<  fome  of  his  arguments  ^^^t^/w.-?  the  Irifh  are 
proofs  in  their  favour,  102  ;  the  authorities  ad- 
duced by  him  afford  no  proof  of  the  power  of  the 
£»e-/z/5>  parliament  over /r^/^'/i/,   105,     Szq  Bolton. 

Militia*  Danger  of  keeping  it  too  long  embodied,  and 
quartered  out  of  the  diftrift  to  which  it  belongs^ 
ijj5  n.  a  public  truft,  for  which  no  man  is  qualir.ed 
who  has  not  an  intereft  in  the  public  welfare,  156  n. 
The  example  of  the  arbitrary  proceedings  oi  the 
army  under  Cromwell  is  here  fet  forth  as  a  nfjarningi 
not  only  to  fhew  the  danger  of  keeping  2.Jianding 
army,  but  alfo  the  means  whereby  a  national  militia 
.  N   n  may 
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may  eafily  become  fuch  to  the  deftrudlion  of  confli- 
tutional  liberty,  143  to  155.  Sgq  Crormvell,  Stand- 
ing Arrt.y. 

Money.     See  Public  Money,   Treafury, 

Monferrat,    142. 

N. 
Nations,  *'  La^v  of  Nations. ^^  What  it  is,  23411,  no- 
torious inftances  of  the  breach  of  it  by  the  modern 
Europeans,  234  n.  Contrary  to  it  to  plead  the 
right  of  conquejt  for  binding  the  conquerors  themfelves, 
222  ;  nations  feem  to  lofe  all  fenfe  oi  right  and  ivrong, 
all  common  hcnejiy,  in  political  meafures,  when  they 
become  fubfervient  to  one  or  afenv  individuals,  by 
corrupting  or  (ixz\\iding popular  reprefentation,  xxxiii^ 
See  Co-venants* 

Ne'vis,   142. 

O. 

Oathi  (coronation,).  It  is  contrary  thereto  for  a  king 
to  put  himfelf,  his  realm,  &c.  into  fuch  fubjedlion  as 
that  to  which  king  John  fubmiited,  164  n.  See 
Charles  I.  - 

Oaths.  Extorted  by  fear,  no  obligation,  xx ;  eon- 
firmed  by  baron  Puffendorff,  xx  n.  that  of  «/- 
/^^zfl»c^  explained  by  archbifnop  Sharp,   15  n. 

Obedience.     See  Implicit  Obedience,   Free  Conjent. 
Omnipotence  of  Partic.ment.       A    pernicious  dodrine,     a 

kind  of /c/f.'j' in  politics,  xxix  ;  imaginary,   i84n. 

258;  cannot  infure    its    votaries  from    ignominious 

punifhment,   190  n.    abfurdity  of  that  doftrine,  233 

&  feq.  is  not  only  a  figure    too    bold,    but    totally 

falfe  and  unjuft,  239. 
Oppreffion  by  the  Envlijh.   Made  the  native  Irijh  averfe  to 

to  the  Engl'Jh  lanvy   10 1  n.    108  n.    109  n.  et  feq. 
Ordinance.     Difference  between  an  ordinance  and  a  fa- 

iute,   125  n,  the  moil  ^wicked  ordinanca   have  fome- 

times 
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times  been  ufhejed  into   the    world   under  the  mofl 
fciftclif.ed liilQSy  1 84  n. 

Original  Sin.     The  neceflity    of  our  redemption   from 
its  unhappy  eiFedls,  xxii. 

Orurkey  (th:  Irijhman,)^  His  cs&,  176.  191.  205. 
and  the  opinion  of  all  the  judges  upon  it,  that  he 
might  be  tried  in  England  for  treafon  /;/  h'clandy 
176;  injuilice  and  error  of  that  opinion,  177.  181. 
proved  by  ccnftitutional  principlcis,  j8i  to  190; 
and  by  the  declaration  of  the  learned  judijes,  Wray 
and  Dyer,  on  a  fimihircafe,   191  to  207. 

P. 

Papal  Tyranny.     "Wicked  eilablirn men t    of  it  in  an  A- 
merican pro'vincey  1  i8  n.   the  treacherous  and  dilhoneil 
means  by  \<\iizti. papal  tyranny  was  promoted  in  Eng- 
land,   127  n.     The  frauaulent  introduaicn  of  a  pre- 
tended zdi  of  parliament,  by  bifhop  Eraihrook^  (lord- 
chancellor.)  againft  perfons  who  held  that  images  were 
not  to  beivorjhippcdt    128  n.       The /nan  cfjln^    The  fon 
of  perdition t   titles   juilly   applicable   to // ^  pu^al  ty~ 
ranny,  ibid.   '^X.2Xw\.&  De  Bigamis  wickedly   fmuggied 
in    among  the  fiatutes  to  enforce  a  diabolical  Pup i/J? 
decretal  againft   the  /a-xi^/// marriages   of  widows  or 
Widowers,  falfely  confounding  them    with   the  real 
felony  of  having  two  wives  at  one  time,  132  n.  &  feq. 
Forbidding  to  marry ,  &  docirine  of  deijils.   The  impious 
tyranny  of  pope   Gregory  Vli.  in  making  a  decree 
that  priefti  Jhould  not  marry,    1  3  3  n.   Cruel  oppreffions 
of  archbiflnop   Jaflm,  in   compelling   the  clergy  to 
forfake  their  la-ufut  w'lvtSy   134  n.     this  difcou;age- 
ment    to    a  la^uful   marriage    apparently   diabolical, 
3  ^5  n.     To  y\e\areafon  and  ccnfcience  to  the  arbitrary 
njoiil  of  man  is  an  evident  mark  of  the  bcafl^  xxxiv  a, 
£ee  alfo  Pop.ry  and  Ro?ne. 

r-i  n  2  Parliamentf 


[      272      ] 

Parliament,  (Englifh,).     Has  no  power  to  give  up  the 
people's  right   Q>i  reprefentationy    ly&feq.    formerly 
lefs  corrupt  than  latterly,   115.     Reafons  ufually  ex- 
preiTed   in  the  writs    for    calling   new     parliaments, 
I  59  E.  frequently  held  more  often  than  once  ayear,  in- 
llances  of  2,  3,  and  4, general eleSiions  for  fo  many  ne^.o 
parliamnts   in    0?^^  year,   167  n.  that   the  «ew  regu- 
latioHi  { or jud-ingeleSiions  will  not  be  effedual,  ibpn. 
how  fdr  the prjnjuer  0/ parliament  m^y    legally   extend, 
18411.     is    i;Ot  otnnipotenf,   i84n.  233.    and  cannot 
authorize  any  thing  that  is  contrary  to  reafon,  nature, 
equity,  hen.'voUnce,  &c.    184  n.  234.  &  fcq.   its  power 
limited,    258;    o»^  legal  and  fundamental  reafon  fu- 
perior  to  the  combined    force   o^  four  a£ls  of  parlia- 
ment,   193.      StQ  Ireland,  Draper,  Mayarty  Charles  I, 
Cromivell,     King,   Annuo.l  Parliaments. 

'Partiality,      An  abomination  in  the  eye  of  the  law,  13. 

Patrick,  (St.)«  Holdsafynod  in  Ireland,  wherein  it 
was  agreed  that  Irijhpriejis  fhould  have  wives,  1  33  n. 

People.  Their  good  the  principal  end  of  all  legal  go- 
vernment :  their  confent  neceffary  to  the  making 
laws,  V  ',  which  is  their  moft  fundamental  and  ef- 
feniifll  right,  2.  Their  right  to  maintain  their  li- 
berties aflerted,  32  ;  their  right  to  inftrudl  their  re- 
piefentatives,  170  n.  See  King,  Br itijh  Empire,  Par-- 
iiament,   Reprefentation. 

Perrot,  (f^r  John,).     His  cafe,  and  the    opinion  of  all 
the  judges  thereupon,  1 8  i ,    182;    the  opinion  proved 
erroneous  and  unjvfi  by  conftitutional  principles,  181 
to  190;  and  by  the  declaration  of  the  learned  judges, 
Wray  and  Dyer,  in  aiimilar  cafe,   191  to  207. 

Pilkingtcn's  Cafe,  as  ftated  by  fir  Richard  Bolton,  chan- 
cellor of  Ireland,  60  n. 

Poiinvg^s   Ails.      Rapin's   indifcriminate    account    cf 
them,  89  n.  the  tenor  of  one  of  thofe  recited  by  lord 

Coke,  90,  91. 

Poland, 
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PclarJ.  The  late  divifion  of  it  a  notorious  breach  of 
the  laxc  of  nations,    23411. 

Political  Corruption  and  Venality,  with  Other  attending 
^ices,  li.ible  to  draw  down  God's  vengeance  upon 
us,  38,  39. 

Popery.  The  bigots  of  that  religion  are  entangled  in 
the  flavery  of  antichrijiian  principles  and  doRrine  of 
de'vilsy  ii8n.  1190,  120  n.  danger  of  adhering  to 
it,  129  n.  The  toleration  of  the  idolatary,  exor- 
cijms,  fpiritual  abominations^  and  nuitchcroft)  of  the 
church  of  Rome,  and  the  ejiablijhinent  of  that  adul- 
terated religion  in  any  part  of  the  Britifh  dominions, 
cannot  be  made /^^a/ by  any  power  on  earth,  noi- 
wichftanding  the  v^ia  pretences  of  the  omnipotence  of 
parliament',  and,  that  Antichrist  muil  certainly 
hclht  frjl  fpiritual  m^Jigdilov  or  promoter  of  any 
bill  or  a6l  for  fuch  an  ejlahlijhment,  though  the  firji 
bodily  propofer  of  it  Ihoi  Id  remain  undifcovered, 
l8Sn..      See    alio    Papal  Tyranny,    Rome. 

Poperv  in  Politics,      See  Omnipotence  cf  Parliament, 

Popular  Afent,  The  only  true  foundation  of  all  valid 
compaSs,   xxvii. 

Portington,   (judge,),   59. 

Precedents.  Not  to  be  followed,  when  unreafonable, 
illegal,  or  unconflicutional,  ii,  155;  but  of  great 
weight  where  there  are  no  juft  exceptions  againft 
them,  iii.     See  Charles  I. 

Prerogati'ue  Royal,  An  unwarrantable  exertion  of  it  hy 
king  Edward  I,  125.  Anfwer  to  Mr.  jujlice  Barring- 
ton  thereupon,  131  to  135  ;  other  wicked  precedents 
cfprerogati--ue  by  king  Charles  L  anfwered,  J 36  to 
141*     bee  Barringtcn  and  Precedents. 

Pretences,  (flattering  and  fpecious,).  In  the  titles  and 
preambles  of  any  fuppofed  ads  of  parliament,  will  not 
yA^iiy  judges,  or  others,  in  enforcing  them,  if  the  faid 

acts 
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aiSls  fhould  **  tend  in  the  execution  contrary  ex  diametro** 

to  {uch  pretences,   18911.       See  alfo   Legi/aturcj  Riots 

and  'Tumults, 
Procej's.     What  is  "  due  procefs  of  the  la^j^   199.     See 

'Juries.,  Trial  by  Juries* 
Property.     Not    to    be    aHena'ed  or  changed   without 

confent  oi proprietor Sj  and  much  lefs  the  laiv,  which 

is  the  moil  valuable /i;'o/»^;Vy,    i8. 

PruJ/ia.  See  Adminiflrations  of  Go'vernment,2tXi^  Govern- 
ment, 

Public  Money.  Thofe  who  are  entrufled  with  it  are 
guilty  of  the  moll  baneful  treachery  and  dijhonejly, 
when  they  exert  the  influence  of  it  againfl  public 
liberty.     See  Treafon, 

Puffendorff^  (baron,).  Confutes  himfelf,  vi ;  a  max- 
im of  the  civil  law  the  occafion  of  his  difficulty, 
vii ;  a  principle  ground  of  his  miilake,  xiv ;  his 
diftinftion  between  a  conipa^l  and  a  covenant,  xvi  ; 
confounds  a  national  covenant  with  a  covenant  between 
individuals,  xvii  ;  confuted,  xviii  &  feq.  Warning 
sgainll  the  errors  of  that  celebrated  civilian,  xx  n. 
&  feq.  See  La'uo,  Agreement,  Oaths,  Affent,  Univer* 
files.  Author. 

^efioned  EleSlions,     See  Ele^ions, 

R. 

Rapin.     See  Poinin^s  A  Sis. 

Pea/on.  Its  conclulions  to  be  elleemed  the  lanv  of  na- 
ture, and  t\\€  frjl fomidationoi UiQ  Engllfh  law,  xxxviii; 
llatutes,  made  contrary  to  it,  are  not  lavjs,  but  cor- 
ruptions,  22  n.  one  legal  and  fundamental  reafon 
fuperior  to  the  combined  force  oi  four  exprefs  adls  of 
parliament,  193  ;  and  of  more  weight,  even  when 
advanced  by  a  private  perfon,  than  the  opinion  of  all 
ihe  judges  in  England,  when  the  latter  is  given  contra- 
ry 


ry  to  reafony  or  againft  the  tenor    of  SiX'.y  fundamental 

laiVy    1 94. 

Redemption.      See  Original  Sin. 

Reprejhitation.  That  of  the  people  of  England,  though 
far  from  being  equals  would  yet  be  a  fufficient  check 
againft  arbitrary  power,  if  the  laws  were  duly  en- 
forced, &c.  5  ;  las  occafioned,  notwithftancingits /«^- 
qualitjy  more  jufl  retribution  on  tyrants^  traitors,  and' 
court-fa^jouritesy  than  the  hiftory  of  any  other  nation 
affords,  6  ;  a  defective  reprefejitation  better  than  none 
at  all,  8  ;  a  legal  one,  what,  g  ;  which  is  abfolutely 
necelTary  to  form  an  effeSlual  legijlature  for  any  part  of 
theBritifh  empire,  10.  26  ;  any  acl  to  fet  afide  r^/rf- 
f ent  at  ion  IS  unnatural  SL^Cid.  ijoidy  17;  the  fuperiority 
of  the  Britifh  conftitution  owing  to  reprefentation 
alone,  116;  mutual  fecurity  oi  king  and  people  can 
be  enfured  by  that  only,  121  ;  prudently  renewcid 
annually  by  our  anceftors,  159  ;  fee  alfo  tne  whole 
note  (54)  on  that  page,  &  feq.  formerly  not  entrulled 
to  the  reprefentatives  for  a  term  of  years,  161  n.  a 
free  and  equal  reprefentation  the  bell  means  of  heaJing 
the  diftenspers  of  our  ftate,  169  n.  ^tz  Parliamejzt, 
Wales. 

Re<venue  Laivs .  Being  merely /W/2/ cannot  be  enforced 
in  any  ne'vj  dominions,  without  the  affent  of  the  in- 
habitants thereof,  231. 

Richard  W.  His  arbitrary  proceedings  occaiioned  his 
ruin,  and  ejedlment  from  the  throne,  notwithftand- 
ing  his  boaftedyfrww^,   165. 

Right  by  Ccnqueji.     See  Title  by  Conquefi. 

Riots  and  Tumults.  The  luppreffion  of  them  a  pretence 
in  a  fuppofed  a(5l  of  parliament,  187  n.  189  n. 
whereas  the  fubftance  of  the  adl  itfelf  is  the  moll  effec- 
tual method  ci promoting  inftead  of  fvpprejfng  them, 
189  n.     'itQhXioLegiJlaturey  Pretencesy  (fpecious,). 

Rome, 
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Romey  (cliarch  of,).      The   imminent  danger  of  ad- 
hering to  it,    1 29  n,  that    church's  prohibiting   mar^ 
riage   a    fcriptural    mark  of  Antichrijl,    \  35  n.    the 
.  wickednefs  of  ejia  blijhing   that  religion   in  Canada^ 

.by  wij/zoW  authority,   188  n.      See   Papal  Tyranny,, 
Popery, 

S. 

Salt.     The  opprelTive  tax  thereon  in  France,  viii  n; 

Sharps  (archbilhop,).     See  Oaths. 

Slavery,  (domeftic,).  The  toleration  of  it  greatly 
weakens  the  claim  or  natural  right  of  our  American 
Brethren  to  liberty,  28 n.  will  probably  draw 
down  God's  vengeance  upon  us,   38  &  39. 

Soldiers.  Thofe  of  true  honour,  who  have  a  true  fenfe 
of  religion,  will  prefer  the  law  of  God  to  enjery 
other  command y  xxxv  ;  this  aiTertion  called  a  Jlrange 
principle  by  the  Monthly  Reviewers,  xxxv;  the 
former  afTertion  defended,  xxxvi.  See  Honour^  Army, 
Standing  Army,   Militia. 

Standing  Army.  Lord  Fortefcue's  account  of  the  dread- 
ful efFeds  occafioned  by  that  of  France,  viii  j  the  ufe 
made  of  it  in  that  country,  x  ;  jlanding  armies  ever 
dangerous  to  conflitutional  liberty,  146;  3.n.  Englip 
Jlanding  army  as  zealous  to  maintain  unlimited  authority , 
when  in  power,  as  Charles  I.  whom  they  had  de- 
throned, 149;  ^2ir\gtr  o^ Jianding  armies  d^mon^LVSi- 
ted  by  examples,  154,  169  n.  Sqq  Author,  Militia, 
Crom^well. 

Statutes.  yiz.dzm  England,  not  o£ {orcein  Ireland,  till 
ratified  by  the  parliament  there,  84  n.  85  n.  &  feq.  to 
92  ;  none  made  in  England,  fince  10  Henry  VH. 
wherein /r^/^«^ is  not  particularly  named,  extend  to 

that  country,  91  n.  nor  then  neither  unlefs  allowed 

hy  lt\Q  Irijh  parliament,  92.  ^QQ  Ordinance,  Magna 
Charta,   Irelatid. 
St,»  ChriJlopher'Sf   234  n.  St* 
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^/.  Vincent's,     See  Charibbs* 
Sivi/s  Cantons,  234  n. 

T. 

Taxation.  The  diftIn£lion  lately  made,  between  the 
right  of  taxation  and  the  right  of  legiflation,  is  er- 
roneous,  I9&feq.     S>QQ  Parliament. 

Tejfaments,  (The  Old  and  New.)  Are  legal  co^venants 
between  God  and  man,  and  charters  of  p erf e 61  liberty y 
xxiv. 

throne.  Nothing  but  jufiice  and  righteoufnefs  can, 
eftablifh  the  king's  throne,  xl ;  the  baneful  tendency 
of  the  contrary  doftrine  ;  viz.  that  bribery,  penfionst 
and  fuch  other  undue  means  of  parliamentary  influ- 
ence, are  neceffary  to  fupport  government,  ibid. 

Time-Ser'vers.  The  fearful  end  of  two  time-fer-vers^ 
(Empfon  and  Dudley,)  cited  by  lord  Colle,  as  a 
warning  to  all  future  judges  not  to  a£t  by  the  autho- 
rity of  an  unconjiituticnal  act  of  parliament,  whereby 
any  maxim  or  fundamental  \2i\w  o^  iht  realm  is  altered, 

178  to  208. 
Title  by  CcnqueJI,  or  'Right  of  Ccnquef.  Lord  Coke's 
erroneous  ufe  of  this  plea  copied  by  many  eminent 
law-writers,  amcng  whom  are  the  learned  judges, 
Jenkins,  Vaughan,  and  Blackjicne,  who  have  indif- 
criminately  urged  this  plea  as  a  reafon  for  binding 
even  the  conquerors  themfehes  without  their  ajjent, 
208  to  222.  This  plea  is  not  the  original  and  true 
ground  of  fuperiority  (i.  e.  of  England  over  Ireland) 
as  they  have  fuppofed,  but  only  the  original  and  true 
oTo//K^  of  their  own  miftake  upon  thisqueftion,  221, 
222  ;  the  plea  cannot  authorize  an  unlimited  power  o« 
>itvthe  conquered,  much  lefs  can  iteiFed  the  liberty  of 
the  conquerors  themfelves,  223  ;  judge  Blackftone 
is  equally  unguarded  in  his  ufe  ci  this  miftaken   plea 

O  0  againll 
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againfl  the  rights  of  the  American  colonies,  Vini.  is  con- 
futed by  his  own  aflertions,  227  to  233. 
Treafon*  Againll  the  conftitution,  what,  15.  2g.  42. 
the  heinoufnefs  of  that  crime,  1511.  committed  in 
a  foreign  country  may  be  legally  tried  here,  182  n, 
&  feq.  but  if  committed  within  the  Britiih  domini- 
ons mufl  be  tried  by  a  jury  of  the  vicinage,  183  n. 
committed  in  Ireland  cannot  legally  be  tried  here, 

Trea/ury.  To  exert  the  influence  of  the  public  treafury 
againft  public  liberty  is  the  moft  baneful  treachery  and 
dijhonejiy,    15.     See  Treafon, 

^ridby  Jury*  A  right  of  commoners  parallel  to  that  of 
noblemen  to  be  tried  by  their />^^/j  ;  and  fecured  by 
the  fame  law,  194,  195;  the  firft  and  moll  effen- 
tial  law  of  the  britifh  conftitution,  196;  is  called  by 
way  of  eminence,  lex  terrtSf  and  cannot  now  be  al- 
tered,  196  to  208. 

Tucker,  (Rev.  Dr.)  A  letter  from  the  author  to  a  friend 
in  America  concerning  Dr.  Tucker's  late  pamphlet 
refpeding  the  government   of  the   Britiih  colonies, 

33-         ^      ^. 
■tumults.     See  Riots, 

V, 

Venice,  234  n. 

Vicinage*     SttQ  Treafon,  u^^s  of  Parliament, 
-Virginia,    142. 
Virginians,     'I  heir  fpirited  anfwer  to  the  governor  fent 

by  the  commonwealth   of  England  to  take  polTeflion 

of  that  colony,   171. 

U. 
Vni^erfities.     The  lludy  of  baron  PuiFendorfF's  works 
conlicered  thei-e  as  a  material  part  of  education,  xx  n. 
^nd  the  ill  efiedli  thereof,  xxi  n. 

Vnlimited 
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Unlimited  Poiver,     See  Conqueji,  Adminijirations, 

W. 

Wales,  The  people  of  that  country  give  their  ^^;;/ to 
the  Englifh  laws,  fo  that  the  remark  of  Mr.  juftice 
Barring  ton,  that  Jlatutes  are  no-ix^  made  to  extend  to  it 
nvbeih.r  mentioned  or  nctf  airords  no  precedent  againit 
the  rights  oi Ireland ^   123  &  12\. 

Witchcraft i   (fpiritual,).     ^Qt  Popery, 

Wraji  Dyer,  a.i\d  Ge^rarde.  Gave  their  opinion  honeftly 
againli  four  exprefs  a6ls  of  parliament,   193. 


THE     END. 
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^raBs  by  the  fame  Author. 

Printed  for  B.  WH  ITE,  at  H  o  r  a  ce's-He  ad, 

Fleet-Street, 

J.  A  Short  Treatife  on  the  Englidi  Tongue.  Being 
J\,  an  Attempt  to  render  the  Reading  and 
Pronunciation  of  the  fame  more  eafy  to  Foreigners, 

1767. 

II.  Remarks  on    feveral  very  important  Prophecies, 
firfl  Edition,  in  1768,  (fecond  Edition,  1775.) 

This  Book  contains,  jft.  Remarks  on  the  Prophecy  of  Ifaiah  vii, 
13-16 — Th&t  a  Virgin  Jhould  conceive  and  bear  a  ^on.  2dly,  Re- 
marks on  the  Nature  anc  Style  of  prophetical  Writings,  3dly, 
Remarks  on  the  Accomplifhment  of  Ifaiah's  Prophecy,  (vii.  8.) 
'*  JVithin  tbreefcore  and Ji've  Tears  Jhall  E^hraim  be  broken,  that  it 
**  be  not  a  People.^''  4thly,  On  the  Departure  of  i\i&  Sceptre  uni. 
Laivgiver  from  Judah.  fthly,  A  Confirmation  of  the  above  Re- 
marks by  farther  Examples  drawn  from  the  Prophets,  &c. 

III.  A  Reprefentation  of  the  Injuflice  and  dangerous 
Tendency  of  Tolerating  Slwvery  ;  or  of  admitting 
the  leaft  Claim  of  Prinjate  Property  in  the  Perfons  of 
Men  IN  England.  Being  an  Anfwer  to  an  Opi-  » 
nion,  given  in  the  Year  1729,  by  the  (then)  Attor- 
ney General  and  Solicitor  General,  concerning  the 
Cafe  of  slaves  in  Great-Britain.      1769. 

This  Traft  contains  many  Examples  of  the  monftrous  Iniquity  and 
Jtijuftice  o(  the  Plantation  Laws  refpe£ling  Slaves  j  as  alfo  forric 
Account  of  the  gradual  Abolition  of  the  ancient  Englfh  Slavery 
called  ViLLENAGE,  which  was  at  length  happily  efFedted  by  the 
Wifdom  and  Perfeverance  of  the  Englifh  Couits  of  Common  Law, 

IV.  Remarks  concerning  the  Encroachments  on   the 
Kiver  Thames  near  Durham-Yard,     1 77 1 . 


V. 
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V.  An  Appendix  to  the  Reprefentation  ofthelnjufllce 
and  dangerous  Tendency  of  tolerating  Slavery. 
(See  Number  111.)  1772. 

VI..  Reina»'ks  on  the  Opinions  of  fome  of  the  moll 
celebrated  Writers  on  Crown  Law,  refpeding  the 
due  Dillindlion  between  Manjlr tighter  and  Murder  ; 
ihewing  that  the  Indulgence  allowed  by  the  Courts 
%Q  'voluntary  ManjMUghrer  in  Rencoun:ers,  Duhls, 
&c.  is  ind:/criminate  and  without  V  oundation  in  Law  ; 
a,nd  is  alio  one  of  the  priucipal  Caufes  of  the  Conti- 
nuance and  prefent  Increafe  of  the  ba^e  aad  dijgrace- 
y«/ Pradlice  of  Duelling.     1773. 

The  peculiar  Cafe  of  G(f»//fwf«  iw  fi&fi  A>wy,  refpe£ling  the  P-^adice 
of  Duelling,  is  carefully  examined  in  t hi?  Trait  j  as  a!fo  the 
Depravity  and  Folly  of  modern  Mtn  oj  Honcnr  falfely  fo  called. 

VII.  In  two  Parts,  i.  A  Declaration  of  the  People's 
Natural  Right  to  a  Sha'e  in  the  Legiflature;  which 
is  the  fundamental  Pjincipleof  the  Britijh  ConJlitU" 
tion  of  Slate.  2.  A  Declaration,  or  Defence,  of  th» 
the  fame  Dodrine^  when  applied  particularly  to  the 
People  OF  Ireland.   1774.  (2d  Ldition,  1775.) 

In  thefe  two  Pieces  many  Examples  and  Proofs  are  produced  concerning 
the  parl:amentary  Rights  of  the  People  j  viz.  That  the  Aflent  of  the 
People  is  abfolutely  neceflary  to  render  Lzws  •valid :  Thai  z  free 
and  f^aa/ Reprefentation  of  the  Inhabitants  of  this  Kingdom  is 
uecefTary  for  the  Sal-vation  of  the  State,  jnd  the  Security  of  Peace 
and  of  Property  :  That  t  he  Reprefentatives  of  the  People  have  no /f^a/ 
Right  to  give  affent  in  any  *'  new  Device  <withcut  Conference  ivith 
*'  i heir  Countries :"  That  it  is  an  ancient  and  jull  Right  of  the 
People  to  eleft  a  tieiv  Parl'ament  '*  every  Tear  once^  and  more  often 
*'  if  Need  be '^''  and  that  no  Regulations  whatfoever,  wherein  the 
Reprtjentativei  aje  made  Judges  of  their  ciun  Ek£iions^  can  be  cf- 
feftual  againd  national  Corruption!  Examples  are  likewife  here 
given  of  feveral  Jurrcptitious  Statutes  that  are  void  through 
ihc  Want  of  due  legal /ijj'tnt  j    and  of  Others  that  are  void  by  being 

unjuft 
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tinjuftand  repugnant  to  conjlitutional Prlnc'tphs!  The  Danger  of  keep- 
ing y?<:ndVw^  Armies  is  alio  demonftrated,  and  the  WicktdneiJs  and 
Impolicy  of  Afting  by  national  Corruption!  &c.  ice. 


^he  following ^raSis  by  the  fame  Author 

ARE 

Printed   for  B.  WHITE,    in  Fleet-Street,    &nd 

E.  and  C.  D  ILLY,  in  the  Poultry. 

VIII.  The  juft  Limitation  of  Sla^very  in  the  Lanus  of 
God,  compared  with  the  unbounded  Claims  of  the 
Jfrican  Traders  and   Britijh    American  Sla've 'holders. 

To  this  Piece  is  added  a  copious  Appendix,  containing,  An  Anfwer 
to  the  Rev.  Mr.  Thompfoni  Tra£l  in  Favour  of  the  African  Slave- 
n^rade.  Letters  concerning  the  lineal  Defcent  of  the  Negroes  dom  the 
Sons  of  Ham.  The  Spanip  Regulations  for  the  gradual  En- 
franchifement  of  Slaves.  A  Propofal,  on  the  fame  Principles,  for 
the  gradual  Enfranchifement  of  Slaves  in  America.  Reports  of 
Determinations  in  the  feveral  Co unTS  oT  Law  againft  Slavery,  &c, 
1776. 

IX.  The  Law  (t/'passive  Obedience  ;  or  Chrillian 
Submiffion  to  perfonal  Injuries  : 

Wherein  is /hewn  that  the  feveral  Texts  of  Scripture,  which  contmand 
the  entire  Submiffion  oi  Servants  or  Slaves  to  their  Mafitrs^  cannot 
authorize  the /a//er  to  exa£i  an  involuntary  Servitude,  nor  in  the 
leaft  Degree  juilily  the  Claims  of  modern  Slave-holders^  and  alfo 
that  the  feveral  Texts,  which  enjoin  Submijfon  to  Rulers^  Magijlrates, 
&c.  do  not  in  any  Refpeft  authorize  the  dangerous  Dcftiine  of  an 
unlimited pajfive  Obedience. 

X.  "  The  Law  of  Liberty  ;"  or  (as  it  is  called  in 
Scripture  l>y  ^uay  of  Eminence)  **  the  Rcyal  Lav:,^^ 
by  which  all  Mankind  will  certainly  be  judged  ! 

XL 
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XI.  The  Law  of  Retribution  ;  or  a  ferious  Warn- 
ing to  Great- Britain  and  her  ColoKies,  founded  on  un- 
quellionable  Examples  of  God's  temporal  Vengeance 
againll  Tyrants,  Slave-holders,  and  OpprefTors. 
1776. 

The  Examples  are  felefled  from  Pj editions,  in  the  Old-Teftament, 
of  «flr/o«fl/ Judgements,  which  (being  compared  with  the  aftbal 
Accomplifliment)  demonftrate  "  the  fure  Word  of  Prophecy,"  as 
well  as  the  immediate  Interpofition  of  divine  Providence,  to  re- 
compence  impenitent  Nations  according  to  their  Works. 


TraBsy  by  the  fame  Author,  now  in  the 
Prefs  for  Publication. 

XII.  A  Traft  on  the  Lanjn  of  Nature  and  Principles  of 
Adlion  in  Man. 

XIII.  The  Case  of  Saul;  being  an  Appendage  to 
the  former  Tradt,  wherein  the  compound  Nature 
2iT\6.  \aX\o\is  Principles  of  ASlion  in  Man  (with  the 
Reality  oi  f up er natural  fpiritual  Influence^  both^cj^ 
and  bad)  are  proved  by  unquellionable  Examples 
from  the  Hiftory  of  that  unfortunate  Monarch,  and 
alfo  from  many  other  Parts  of  Scripture. 


X 


